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I. STATEMENT OF THE CASE 
 

A. Nature of the Proceeding and Relief Sought 
 
 This is an appeal of an order of the Land Conservation and Development 

Commission (LCDC or Commission), Order 20-UGB-001910, entitled “In the 

Matter of Review of the Metro Urban Growth Boundary in the Manner of 

Periodic Review” issued on January 22, 2020. A copy of the order with findings 

and reasons relevant to this appeal is attached hereto at ER 3-30. 

 LCDC’s order approves a 2,276-acre Metro Regional Urban Growth 

Boundary (UGB) expansion comprised of four expansion proposals submitted to 

Metro by the cities of Wilsonville, Hillsboro, Beaverton, and King City pursuant 

to 2017 Or Laws 199 (HB 2095) (App-23-25) and ORS 197.626(1).1   

 Petitioner seeks remand or reversal of LCDC’s Order with instructions to 

deny or remand the regional UGB expansion for failure to demonstrate, as 

required by LCDC’s statewide Urbanization Goal (Goal 14), that the identified 

need (single-family housing) cannot be “reasonably accommodated” within the 

existing Metro Regional UGB. 

B. Nature of the Judgment Sought to be Reviewed 
 
 The judgment is a final order of the LCDC approving a Metro ordinance 

amending the Portland Metro Regional UGB.   

 

 
1  See additional text of statutes, goals, and rules at App-1-25. 
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C. Statutory Basis for Appellate Jurisdiction 
 
 This Court has jurisdiction over this appeal pursuant to ORS 197.626(4), 

ORS 197.650 and ORS 197.651(2).  App-20-22. 

 ORS 197.626(4) provides that “A final order of the commission under this 

section may be appealed to the Court of Appeals in the manner described in ORS 

197.650 and 197.651.” App-20. The subject order is an “other order” described 

in ORS 197.651(2). App-21 

 Petitioners timely filed their petition for review on February 12, 2020. 

D. Nature of and Jurisdictional Basis for Agency Action 
 

The Commission has jurisdiction over Metro UGB Expansions exceeding 

100 acres under OAR 660-025-0175 and ORS 197.626(1)(a). App-7-8; 20. 

E. Questions Presented on Appeal 
 

1. Can a local government use its home rule charter as a defense against 

complying with statutory requirements intended to ensure adequate 

supplies of land for housing? 

2. Can land zoned single-family residential designated as “Inner & Outer 

neighborhoods” be excluded from the land supply analysis required 

under Oregon’s planning statutes and goals? 

3. If a local government concedes in its final order that it did not consider 

the potential for additional homes in “existing single-family 

neighborhoods” does the order lack substantial evidence in the whole 
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record to support its conclusion that it must expand its urban growth 

boundary to provide sufficient land for single-family residential 

development? 

F. Summary of Arguments 
 
 Oregon’s Statewide Urbanization Goal (Goal 14) explicitly requires local 

and regional planning authorities (i.e. Metro) to demonstrate that the identified 

urban land need (including land needed for housing) which is the basis for a 

proposed UGB expansion “cannot be reasonably accommodated on land already 

within the existing urban growth boundary.”  This requirement is the beating 

heart of the Oregon land use program’s commitment to assuring compact and 

efficient use of Oregon’s existing urban areas while protecting the state’s rural 

resource lands and natural areas. 

 This appeal challenges LCDC and Metro’s approval of a 2,276-acre Metro 

Urban Growth Boundary expansion for the sole purpose of accommodating three 

percent of an identified 20-year need for additional single-family housing without 

demonstrating that the need can be “reasonably accommodated” by increasing 

current allowed densities anywhere, to any extent, in any “existing residential 

neighborhoods” anywhere inside Metro’s current UGB.  

 Metro’s position, accepted by LCDC, is that Metro’s charter prohibits it 

from considering the option to increase land use efficiencies, however great the 

potential: 
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 “Metro Charter Section 5(b) prohibits Metro from requiring an 
increase in single-family neighborhoods identified in the Regional 
Framework Plan solely as Inner or Outer Neighborhoods.”  ER-29. 
 
 “Metro’s charter prohibits Metro from requiring any increased 
density in existing single family neighborhoods, which significantly limits 
its ability to achieve any further efficiency to address single family housing 
demand.”   Findings pp. 10-11, ER-34.  
 
 

 Petitioner disagrees with Metro’s position, accepted by LCDC.  Metro and 

LCDC misinterpreted and misapplied the “reasonably accommodate” standard of 

Goal 14 in determining that Metro could exclude consideration of “significant” 

additional capacity within the existing Metro UGB in whole on the basis of 

Metro’s self-imposed prohibitions on requiring increased densities in any of 

Metro’s existing single-family neighborhoods.    

 Metro is responsible for maintaining Oregon’s largest urban growth 

boundary, encompassing 24 incorporated cities as well as urban unincorporated 

lands within Multnomah, Clackamas, and Washington Counties.  

 Metro’s obligations under state land use statutes, goals, and rules include 

assuring that the Metro UGB includes sufficient buildable residential lands to 

meet identified housing needs, consistent with statewide land use goals, including 

the statewide Housing Goal (Goal 10), for the “next 20 years.”   

 Metro’s job is to implement, not to insulate.  Metro must, and does, impose 

housing mix, density, and other obligations on its cities and counties to 
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accommodate needed housing, employment, and other urban lands consistent 

with its capacity projections and applicable statewide goals and statutes. 

 The fact that Metro Council chose to refer this charter amendment to its 

voters and then have it enacted gives it no more weight than it would have in an 

ordinary land use regulation.  It is a substantive land use policy, not a constitutive 

organization measure. 

 Unless the Commission’s approval of the subject UGB expansion is 

overturned, the Commission will have undermined a pillar of Oregon’s state land 

use program for compact UGBs.  Beyond Metro, LCDC’s decision in this case, 

if sustained, will have provided a roadmap for local governments throughout 

Oregon to avoid the command of the Urbanization Goal (Goal 14) “to ensure 

efficient use of land,” paving the way for unnecessary UGB expansions, 

continued regulatory redlining, and other charter-based evasions of state land use 

policy across the State of Oregon.   

G. Statement of Facts 
 
 As recited in the Commission’s order, 

 
“State law requires Metro to assess the capacity of the urban growth 
boundary (UGB) on a periodic basis and, if necessary, to increase the 
region’s capacity for housing and employment for the next 20 years.” 
 
“Metro’s previous growth management decision was made in 2015 when 
Metro adopted the 2014 Urban Growth Report (UGR) via Ordinance No. 
15-1361, which forecasted population and employment growth in the 
region to the year 2035, inventoried the supply of buildable land inside the 
UGB, and concluded there was sufficient land capacity for the next 20 
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years.”   
 
“[O]n December 14, 2017 the Metro Council adopted . . . amendments to 
Title 14 via Ordinance No. 17-1408, concluding that those amendments to 
the Metro Code ‘will effectively implement House Bill 2095 and the 
directive of the Urban Growth Readiness Task Force to create a more 
flexible and outcomes-based approach for future UGB expansions in the 
Metro region;’  
 
“[F]our cities submitted proposals to Metro for UGB expansions for 
housing by the May 31, 2018 deadline: the cities of Wilsonville, Hillsboro, 
Beaverton, and King City.”   
 
“[O]n September 27, 2018 the Metro Council adopted Resolution No. 18-
4914, which provided Metro staff with direction to expand the UGB in all 
four areas. . .” 
 
“[F]ollowing the Metro Council direction in Resolution No. 18-4914, 
Metro staff completed a housing needs analysis that identifies a need for 
additional land in the UGB to address single-family housing needs for both 
attached and detached housing. . .” 
 
“[T]he four proposed expansion areas will add approximately 2,181 acres 
of urban reserve land to the UGB and provide approximately 6,100 single-
family housing units. . .” 
 
 

 On December 4, 2018, HLA submitted comments to Metro, asserting, inter 

alia, that  

 
“Goal 14 requires that ‘[p]rior to expanding an urban growth boundary, 
local governments shall demonstrate that needs cannot reasonably be 
accommodated on land already inside the urban growth boundary.’”  Metro 
Rec 1182-1206.  
 
“Goal 10 provides that ‘[b ]uildable lands for residential use shall be 
inventoried and plans shall encourage the availability of adequate numbers 
of needed housing units at price ranges and rent levels which are 
commensurate with the financial capabilities of Oregon households and 
allow for flexibility of housing location, type and density.’”  
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“Metro has an affirmative duty to ensure that the comprehensive plans of 
cities and counties within its jurisdiction address their respective 
affordable housing needs.  . . . . 
 
“Metro also has the power to create and enforce Functional Plans and 
direct changes in city or county plans and land use regulations as needed 
to bring them into compliance with such Functional Plans.”  ER-54-64. 
 
 

On December 13, 2018, the Metro Council adopted Ordinance 18-1427, 

providing that: 

 
“1. The UGB is amended to add the four areas shown on Exhibit A, 
attached and incorporated into this ordinance, to provide capacity 
for housing. 

 
“ * * * * * 
 
“5. The 2018 Urban Growth Report attached as Exhibit E to this 
ordinance is hereby adopted as support for the Metro Council's 
decision to amend the Metro UGB to provide capacity for housing. 
 
“6. The Findings of Fact and Conclusions of Law attached as Exhibit 
F to this ordinance are hereby adopted to explain how this ordinance 
is consistent with state law and applicable Metro policies, and to 
provide evidentiary support for this decision.” 
 
 

 Key excerpts from Exhibit F include the following: 

 
“Ordinance No. 18-1427 accepts the recommendation of Metro’s Chief 
Operating Officer (COO) to expand the Urban Growth Boundary (UGB) 
to add approximately 2,181 acres of land in four locations in order to 
provide an adequate supply of land for housing in the Metro region over 
the next 20 years. These findings of fact and conclusions of law explain 
how the Metro Council decision complies with state and regional land use 
laws and policies.” Findings p. 1, Rec. 1076. 
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“These findings address Statewide Planning Goals 10 and 14, ORS 
197.295 – 197.314, OAR chapter 660 divisions 7 and 24, and RFP Policy 
1.9.2. Metro’s obligation to complete an inventory of buildable lands and 
analysis of housing need for purposes of ensuring a 20-year supply of land 
inside the UGB arises out of ORS 197.299. That statute directs Metro to 
undertake the inventory and analysis required under ORS 197.296(3) not 
later than six years after completion of the previous analysis. As part of the 
previous growth management decision in 2015, the Metro Council directed 
the Metro planning department to prepare a new UGR within three years, 
rather than six.” Findings p. 6, Rec-1081. _______ 
 “***** 
 
“Prior to expanding the UGB, Goal 14 requires Metro to determine that the 
identified housing need ‘cannot reasonably be accommodated on land 
already inside the UGB.’ As described above and in Appendix 5A, Metro’s 
analysis indicates that there is sufficient capacity inside the UGB for the 
projected multifamily need over the next 20 years. However, the analysis 
also identifies a need for additional single family homes that cannot be met 
on land already inside the UGB. As described above and in Appendix 2, 
Metro’s buildable land inventory determines that the existing UGB has the 
capacity to provide 92,300 single family units. That single family capacity 
relies heavily on efficient use of land inside the UGB.”  
 
“Approximately 61 percent of the single family capacity already inside the 
UGB comes from infill. When that capacity is compared to growth 
projections, and under the needs analysis described above, even assuming 
the low end of the capture rate range there is an insufficient supply of land 
inside the UGB to meet the identified single family need. Metro’s charter 
prohibits Metro from requiring any increased density in existing 
single family neighborhoods, which significantly limits its ability to 
achieve any further efficiency to address single family housing 
demand.”   Findings pp. 10-11, Rec-1085-1086. (Emphasis added).  
 
 

 On December 18, 2018, Metro submitted Ordinance 18-1427 for review 

and approval by DLCD/LCDC.  
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 On January 30, 2019, Petitioner Housing Land Advocates (HLA) 

submitted objections to Metro’s approval of the UGB expansion, excerpted 

below, under the heading “Preservation of Error.”  ER-35-54. 

 On July 1, 2019, DLCD’s Director submitted his report, determining that 

HLA’s objections were valid (ER-65-69) and included the following response to 

HLA’s objections concerning the charter restriction: 

 
“Metro has determined that most of the projected housing need over the 
planning period, including 98,400 multifamily housing units and 92,300 
single family housing units, may be accommodated within the existing 
UGB. Record at 1071. However, Metro determined that there is an 
anticipated gap of 6,100 single family units that cannot be accommodated 
within the current UGB. Based on this analysis, Metro concludes that the 
selected UGB expansion areas are needed to meet the need for additional 
land for single family housing.” 
 
“Staff finds this conclusion is reasonable, based on the provided 
information and analysis, and consistent with the direction provided in 
ORS 197.296(6), Goal 14, and OAR 660‐024‐0050(4) regarding the 
accommodation of projected housing needs.  
 
“* * * * * 
 
“HLA seems to argue that Metro has not taken sufficient measures to force 
local governments to accommodate additional single-family residential 
capacity, perhaps because of Metro Charter Section (5)(b) (prohibiting 
mandated density increases in existing low-density residential 
neighborhoods within Metro’s boundaries). However, the department 
determines that Metro’s own assumptions and evidence, as well as the fact 
that the preponderance of new single-family residential development 
within the Metro area is expected to occur within the existing Metro UGB 
(92,300 of 98,400 units, or 93 percent of the 20-year need for such units), 
shows Metro compliance with the provisions of Goal 14 and ORS 
197.296(6). Record at 298. Therefore, the department recommends that the 
commission reject this sub-objection.” 
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[Fn 5:l] “The HLA objection also raises issues regarding Metro Code 
Chapter 3.07, which HLA correctly characterizes as ‘meant to implement 
ORS 197.296.’” HLA Objection, p. 8. Thus, this report will not separately 
discuss Metro’s compliance with Metro Code Chapter 3.07.”   ER-55-64. 
 
 

 On July 11, 2019, HLA submitted its response to the Director’s report, 

including the following concerning the charter restriction: 

 
“Exception Three: . . . The Department incorrectly deferred to Metro’s 
findings when, among other things, Metro interpreted its Charter to restrict 
any ‘increase in the density of single-family neighborhoods within the 
existing urban growth boundary identified in the plan solely as Inner or 
Outer Neighborhoods.’” 
 
“Thus, Metro failed to examine whether the existing urban growth 
boundary can accommodate the need for additional single-family housing 
and it failed to address the social outcomes of the proposed UGB 
expansion. The Commission should sustain HLA’s Objection and remand 
this decision for a UGB that accounts for maximum efficiency within the 
existing boundary.” 
 
“Simply put, a proposed UGB expansion which categorically excludes the 
vast majority of existing lands planned and zoned for single-family 
residential use from any density increases to meet an identified need for 
more single-family housing does not ‘demonstrate’ that those needs cannot 
be ‘reasonably accommodated’ on lands ‘already inside the UGB.’” ER-
70-84.        

 
 On July 26, 2019, LCDC voted to approve the UGB expansions and to 

adopt the Director’s report and responses, including the above-quoted excerpts 

concerning the charter restriction.  ER-3. 

 On January 22, 2020, the Commission issued its final order. ER-30.     
 
II. PETITIONER’S STANDING 
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 Housing Land Advocates (HLA) is a 501(c)(3) charitable corporation. Its 

mission is to advocate for land use policies and practices that ensure an adequate 

and appropriate supply of affordable housing for all Oregonians. Affidavit, 

Petition for Judicial Review.  Petitioner submitted timely written testimony to 

Metro, opposing the subject UGB expansions on multiple grounds including that 

Metro had failed to establish that the existing boundary could not reasonably 

accommodate the identified need. ER-55-64. Petitioner submitted timely 

objections and exceptions on multiple grounds, including lack of information that 

existing UGB capacity could reasonably accommodate the identified need, to 

DLCD and LCDC.  ER-35-54.   

III. FIRST ASSIGNMENT OF ERROR  
 
 The Commission made a decision unlawful in substance when it 

erroneously interpreted and applied provisions of law (i.e., ORS 197.296, Goal 

2, Goal 14, Goal 10, OAR  660, Division 24) and made a decision not supported 

by an adequate basis in fact, adequate statement of reasons, or substantial 

evidence in approving Metro’s proposals to expand the Portland Metro Area 

Urban Growth Boundary (Metro UGB).  Specifically: 

 a.  The Commission misinterpreted and misapplied the Statewide 

Urbanization Goal’s requirement that Metro must, as a prerequisite to expanding 

its regional UGB, “demonstrate” that the identified need “cannot be reasonably 

accommodated” within the existing UGB.    
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 b.   The Commission erroneously rejected HLA’s objections that Metro 

could not exempt from Goal 14’s required demonstration all “existing residential 

neighborhoods” from any increases in allowed single-family home densities, 

based wholly or in part on Metro’s self-imposed charter and plan restrictions 

purporting to prevent Metro from requiring any increases in allowed densities in 

any existing single-family neighborhoods inside Metro’s current UGB. 

 c.   The subject charter and plan restrictions are pre-empted insofar as they 

enable Metro and its member jurisdictions to evade the requirements of land use 

statutes, goals, and rules as set forth herein. 

A. Preservation of Error 
 
 Petitioner raised the “reasonable accommodation” issue before Metro and 

DLCD (ER-22-30; -35-54). Metro’s findings and Buildable Lands Inventory 

(BLI) do not provide a specific citation to the Charter amendment and do not 

reference the Functional Plan provision at all.  HLA located both provisions, 

provided text and citations, and addressed them specifically in its objections 

below.  ER-48.     

 HLA’s January 30, 2019, objections included the following concerning 

Metro’s reliance on charter and functional plan restrictions to exclude existing 

single-family neighborhoods from its demonstration of what the existing Metro 

UGB can “reasonably accommodate”: 
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“Metro Charter Limitations – At pp. 10-11 of Metro’s findings, there is a 
remarkable statement that appears to exempt from consideration any 
changes to existing single-family neighborhoods, based on an 
interpretation of Metro Charter, Section 5(b), which provides in relevant 
part: 

“‘(b) Density Increase Prohibited. Neither the Regional Framework 
Plan nor any Metro ordinance adopted to implement the plan shall 
require an increase in the density of single-family neighborhoods 
within the existing urban growth boundary identified in the plan 
solely as Inner or Outer Neighborhoods.[Fn]’” 
 

“Thus, Metro determined it must expand the boundary because it couldn’t 
require additional efficiencies in single-family areas within the plans and 
land use regulations of cities and counties in the region and, consequently, 
didn’t look for these efficiencies. In fact, as shown below, Metro 
conducted no analysis of areas other than the four cities that requested 
additional urban lands through this inspection.” 
 
“The subject decision is not supported by substantial evidence or adequate 
findings supporting Metro’s determination of need for expansion of the 
current UGB because Metro unlawfully excluded any consideration of 
existing neighborhoods.”  
 
“[Fn] Metro’'s Functional Plan includes a provision that implements the 
charter restriction. Section 3.07.1220 provides that ‘Metro shall not require 
any city or county to authorize an increase in the residential density of a 
single-family neighborhood in an area mapped solely as Neighborhood.’ 
Like the underlying charter provision, this language is also preempted or, 
if not preempted, disables Metro from providing DLCD and LCDC with a 
legally and factually supportable urban growth boundary expansion 
submittal.”  ER-48.  
 
 “Metro made the following finding concerning the capacity of existing 
neighborhoods: 
 

“‘. . . there is an insufficient supply of land inside the [existing 
Metro] UGB to meet the identified single-family need. Metro’s 
charter prohibits Metro from requiring any increased density in 
existing single-family neighborhoods, which significantly limits its 
ability to achieve any further efficiency to address single family 
[attached and detached] housing demand.’”  
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“Metro’s findings do not set forth the referenced charter text. They do not 
identify, quantify, or assess the potential capacity of those lands to 
accommodate the identified need absent the referenced self-imposed 
restriction on Metro’s ability to comply with the statutory requirements of 
ORS 197.296 and the Urbanization Goal to demonstrate a lack of capacity 
before expanding an Urban Growth Boundary.” ER-49.        
   

 
B. Judicial Review 

 
 This court recently summarized its standards of review in UGB 

expansion cases as follows: 

 
“A final LCDC order approving a UGB amendment “may be appealed to 
the Court of Appeals in the manner described in ORS 197.650 and 
197.651.” ORS 197.626(2). However, ORS 197.651(9)(b) provides that 
the court ‘[m]ay not substitute its judgment for that of [LCDC] as to an 
issue of fact.’ Indeed, pursuant to ORS 197.651(10), the court must reverse 
or remand the order only if the court finds it to be ‘[u]nlawful in substance 
or procedure,’ ‘[u]nconstitutional,’ or ‘[n]ot supported by substantial 
evidence in the whole record as to facts found by the commission.’ As we 
noted in Barkers Five, LLC v. LCDC,261 Or.App. 259, 285 n. 18, 323 P.3d 
368 (2014), the standard of review of LCDC orders in ORS 197.651(10) is 
“substantively akin to our standard of review of Land Use Board of 
Appeals orders.  .  .  .” 
 
“The ‘unlawful in substance’ review standard . . . for review of LCDC 
orders under ORS 197.651(10)—is for ‘a mistaken interpretation of the 
applicable law.’ Mountain West Investment Corp. v. City of Silverton, 175 
Or.App. 556, 559, 30 P.3d 420 (2001). In Dimone v. City of Hillsboro, 182 
Or.App. 1, 6 n. 5, 47 P.3d 529 (2002), we explained that the ‘unlawful in 
substance’ standard ‘is the functional equivalent of the ‘erroneously 
interpreted a provision of law’ standard in ORS 183.482(8)(a) that is 
applicable to our review of an order in a contested case issued by a state 
administrative agency.”  Zimmerman v. Land Conservation, 274 Or App 
512, 361 P.3d 619 (2015). 
 
  

Statutes referenced at App-12-22. 
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 The meaning of the statewide goals and statutes is a matter of state law on 

which LCDC owes no deference to Metro, and on which a reviewing court owes 

only “some,” if any deference, to the Commission.  As the Oregon Supreme Court 

said 1000 Friends of Oregon v. LCDC (Lane Co.), 305 Or 384, 752 P2d 

271(1988): 

 
“Ordinarily lawmakers expect courts themselves to decide disputed legal 
issues . . . This court has recognized that in some circumstances an 
agency’s interpretation of a legal rule ‘though not binding is entitled to our 
careful consideration.’ Knapp v. City of North Bend, 304 Or 34, 741 P2d 
505 (1987). 
 
“* * * * * 
 
“LCDC’s claim of deference depends on what LCDC has done.  Compare 
Branscomb v. LCDC, 297 Or 142, 145, 681 P12d 124 (1984) (‘some 
deference’ to LCDC’s interpretation of its own rule), with 1000 Friends of 
Oregon v. Wasco County Court, 299 Or 344, 369,  703 P2d 207 (1984) 
(LCDC interpretation overturned as a ‘de facto amendment’ of a goal).”  
305 Or at 392. 
 
 

 In Lane County, the Supreme Court did not defer. It held that LCDC erred  

 
“. . . in allowing the county to provide that existence of a forest 
management plan ipso facto allows construction of a dwelling or mobile 
home as being ‘necessary and accessory’ to whatever the forest 
management plan may contain.” 305 Or at 393. 
 
 

 Answering this question, the Court said, “does not call for any form or 

version of judicial ‘deference’ to agency action.”  Id. 
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 Even goal amendments receive no judicial deference when the result is 

inconsistent with the statutory framework of Oregon’s land use system. 1,000 

Friends v. LCDC, 292 Or 735, 744-642 P2d 1158 (1982).   

 Some issues involve “mixed questions of law and fact,” which requires 

“separating the elements of the mixture that are ‘facts’ from those that interpret 

the law” before applying the appropriate standards of review.  McPherson v. 

Employment Division, 285 Or. 541, 591 P.2d 1381, 1385 (1979).2    

  LCDC’s determination that Metro’s findings and record “demonstrate” 

that the existing Metro UGB “cannot reasonably accommodate” the three-percent 

remnant of the identified need for single-family housing is such a mixed question.  

It requires LCDC to correctly apply a legal standard to evidentiary facts.   

 In reviewing for compliance with Goal 2’s requirement of an “adequate 

basis in fact,” i.e., substantial evidence, the question before the court is whether 

the Commission “properly stated and applied the substantial evidence rule” and 

whether its order was therefore “‘unlawful in substance.’”  Zimmerman, above, 

at 274 Or App 523. 

 
2 See, e.g, Stop the Dump Coal. v. Yamhill Cnty., 364 Or. 432, 446, 435 P.3d 698 
(2019) (“Although the question whether a proposed nonfarm use meets the farm 
impacts test ultimately depends in part on the facts, that question also depends on 
whether the local government applies the correct test supplied by ORS 
215.296(1). And how a ‘significant’ change or cost increase in farm or forest 
practices is determined is a question of law.”) 
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 The evidentiary question of law on judicial review is whether LCDC 

incorrectly applied its substantial evidence review test, however correctly stated, 

because it applied that test using the wrong substantive legal standard or because 

the result is “so at odds with LCDC’s evaluation” that the court can infer that 

LCDC misunderstood or misapplied the proper standard. Barkers Five at 323 P3d 

368, 420. 

C. Commission Scope of Review 
 
 ORS 197.633(3) provides that, in such proceedings,   

 
“The commission shall confine its review of evidence to the local record. 
The commission’s standard of review: 
 
      “(a) For evidentiary issues, is whether there is substantial evidence in 
the record as a whole to support the local government’s decision.  
      “(b) * *  * * * 
      “(c) For issues concerning compliance with applicable laws, is whether 
the local government’s decision on the whole complies with applicable 
statutes, statewide land use planning goals, administrative rules, the 
comprehensive plan, the regional framework plan, the functional plan and 
land use regulations. . . .  For purposes of this paragraph, ‘complies’ has 
the meaning given the term ‘compliance’ in the phrase ‘compliance with 
the goals’ in ORS 197.747.”   

 
 

D. Argument 
 
 ORS 197.175(1), 197.274, 197.296, 197.299, 197.302, 197.626, and 

268.380 require Metro to exercise its planning and zoning responsibilities, 

including regional UGB expansions and periodic buildable land supply updates, 

in accordance with state land use statutes and the statewide planning goals.  
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 LCDC’s Urbanization Goal (Goal 14) provides that:  

 
“Prior to expanding an urban growth boundary, local governments shall 
demonstrate that needs cannot reasonably be accommodated on land 
already inside the urban growth boundary.” 

 
 Metro Charter Section 5(b) provides in relevant part: 

“Density Increase Prohibited. Neither the Regional Framework Plan nor 
any Metro ordinance adopted to implement the plan shall require an 
increase in the density of single-family neighborhoods within the existing 
urban growth boundary identified in the plan solely as Inner or Outer 
Neighborhoods.” ER-48. 

 
 Section 3.07.1220 of Metro's Functional Plan provides that  

"Metro shall not require any city or county to authorize an increase in the 
residential density of a single-family neighborhood in an area mapped 
solely as Neighborhood."    
 
 

 Nowhere in the findings or records of LCDC or Metro are “single family 

neighborhoods” further defined, identified, quantified, or evaluated, except to say 

that they constitute a “significant” source of additional capacity to meet the 

identified need inside the current Metro Regional UGB. ER-27-28. 

 Metro made only one scant yet revealing finding as to whether any 

increases in allowed minimum densities, however minor, in any of its existing 

single-family neighborhoods, however few, could reasonably accommodate an 

identified need, however small, for additional capacity for single-family 

dwellings: 
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“. . . there is an insufficient supply of land inside the [existing Metro] UGB 
to meet the identified single-family need. Metro’s charter prohibits Metro 
from requiring any increased density in existing single-family 
neighborhoods, which significantly limits its ability to achieve any further 
efficiency to address single family [attached and detached] housing 
demand.” (Emphasis added) ER-34.  
 

 
 Petitioner contends that: 

 1. The charter and functional plan provisions are preempted insofar as 

they are inconsistent with the requirements of ORS 197.296, Goal 14, Goal 10, 

and LCDC’s rules interpreting those goals and statutes;  

 2. In applying these self-imposed restrictions inconsistently with state 

land use laws, Metro has disabled itself from making the demonstration of 

insufficient existing UGB capacity legally required to allow expansion of 

Metro’s regional UGB to address residential land needs that could otherwise be 

met in whole or part through increases to allowed densities in Metro’s existing 

single-family neighborhoods.   

 3. The Commission misconstrued and misapplied the term “reasonably 

accommodate” in the Urbanization Goal (Goal 14) and the Urbanization 

interpretive rule, entrenching existing low-density single-family zoning as a 

barrier to maintaining compact urban growth forms through increased efficiency 

and capacity of existing UGBs. 
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 4. The Commission misinterpreted and misapplied its substantial 

evidence review standard because it misinterpreted and misapplied the term 

“reasonably accommodate” in its evaluation of the evidence in the record. 

 As Metro’s finding acknowledges, Metro simply omitted from its 

demonstration of compliance with LCDC’s Urbanization and Housing Goals a 

“significant” source of existing regional UGB capacity to address a small 

remnant of the need for single-family housing that is the basis for the subject 

UGB expansions. 

 Aside from the adjective “significant,” neither Metro’s findings nor its 

evidentiary record sheds any light on the potential of increasing allowed densities 

in Metro’s “existing residential neighborhoods” to reasonably accommodate the 

identified need over the next 20 years. They do not say where those lands are, 

what their current density limits are, or what allowed-density increases could 

reasonably be expected to yield over the applicable 20-year planning period. 

They cast no light on whether, where, and what kind of density increases could 

“reasonably accommodate” the identified need. They tell LCDC and this court 

nothing about how or whether such increases could make the existing UGB more 

efficient. They reveal nothing about how or whether such increases would enable 

Metro and its jurisdictions to undo the region’s history of exclusionary zoning 

and better achieve the affordability, accessibility, and locational requirements of 
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Oregon’s statewide housing goal.3 LCDC does not remedy the deficiency 

with its vague reference to “locally adopted measures.” LCDC does not identify 

those measures. It does not say how and whether those measures would qualify 

as “efficiency measures” within the meaning of ORS 197.296. It does not say 

where and whether those measures currently apply or where and whether they are 

at all likely to take effect at any time, much less in time to address the identified 

needs. 

 Then there’s the puzzling argument that the existing Metro UGB can 

handle 97% of the identified need anyway, so it need not consider whether the 

3% remnant could reasonably be accommodated through increased densities 

anywhere in Metro’s existing single-family neighborhoods.  As LUBA once said 

of a city’s argument that it didn’t need to coordinate with other cities unless it 

was depriving them of their fair share of manufactured housing, the 

Commission’s logic is “self-refuting.” Creswell Court LLC v. City of Creswell, 

35 Or LUBA 234 (1998).   

 

 
3 The United States Supreme Court recently recognized in Ramos v. Louisiana, 
590 U.S. ___ (2020), Slip Op 2, Oregon’s rule permitting nonunanimous jury 
verdicts could be traced to the rise of the Ku Klux Klan and racial, ethnic and 
religious discrimination of minorities.  Others have made similar links to the 
region’s historic practice of exclusionary zoning and redlining during the same 
era, has its roots in segregation.  See “Portland’s Historical Context of Racist 
Planning” at page 9, https://beta.portland.gov/sites/default/files/2019-
12/portlandracistplanninghistoryreport.pdf  

https://beta.portland.gov/sites/default/files/2019-12/portlandracistplanninghistoryreport.pdf
https://beta.portland.gov/sites/default/files/2019-12/portlandracistplanninghistoryreport.pdf
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1. Preemption 
  

 Metro is a creature of statute.  ORS Ch. 268.  The statutes that created 

Metro give it limited home rule powers, but they give it no greater latitude to 

depart from substantive state policy than Oregon’s home rule cities and counties.  

That latitude is limited to “constitutive” provisions relating to the organization 

and operation of local government.  La Grande/Astoria v. PERB, 281 Or 137, 

148-49, 576 P2d 1204 (1978).   

 Under the home rule provisions of the Oregon Constitution, local charters 

may not excuse local and regional governments from following substantive state 

law.  “It is not the label that matters but the role of the provision in local self-

government.”  City of La Grande v. Public Employees Retirement Bd., 284 Or 

173, 178, 586 P.2d 765 (Or., 1978).  Thus, in Stadelman v. City of Bandon, 173 

Or App 106, 20 P 3d 857 (2001), rev den 333 Or 73, 36 P3d 974 (2001) this court 

held that statutes regulating landfill permitting were “preemptive to the extent of 

their inconsistency with the [city’s] charter provisions.” 

 As the Supreme Court said in City of Portland v. Dollarhide, 300 Or 490, 

714 P2d 220, 228 (1986), 

 
“The essential test for displacement of local ordinances (civil or criminal) 
by state law is whether the local rule is ‘incompatible with the legislative 
policy, either because both cannot operate concurrently or because the 
legislature meant its law to be exclusive.’” 
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 Metro’s self-inflicted charter and functional plan handicaps fail this test.  

They are clearly incompatible with the reasonable accommodation analysis 

required by Goal 14 as well as with the equity, affordability, and access analyses 

required by Goal 10, Goal 14, and Oregon’s needed housing statutes.  They 

render the current submittal legally and factually insufficient to support the 

proposed UGB expansions.  

 They are also facially invalid to the extent that they prevent Metro from 

carrying out its long-term statutory and statewide goal responsibilities.  These 

duties include maintaining rolling 20-year residential land supplies. ORS 197.299 

requires Metro to “complete the inventory, determination and analysis required 

under ORS 197.296(3) not later than six years after the previous inventory, 

determination and analysis.”  It requires Metro to accommodate at least one-half 

of that need within one year and the rest of the need within two years.  Metro 

must require any changes in member city and county plans and zoning ordinances 

necessary to demonstrate that those member jurisdictions will do what is 

necessary, when necessary, to meet Metro’s, and their own, obligations under 

Oregon’s state land use statutes, goals, and rules.  

 This artifice under Metro's charter undermines the principles of housing 

access, equity, and affordability implemented by the statewide Housing Goal and 

Needed Housing Statutes.    
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 Because the state has entrusted Metro with responsibilities assigned to 

individual cities and counties elsewhere in Oregon, these locational requirements 

are especially important. Metro is the state’s designated gatekeeper, charged with 

assuring that its member cities and counties meet their Goal 10 obligations to 

provide their “fair share” of “least cost” housing at prices and rents throughout 

the Metro region in locations and at rents and prices that are affordable by and 

accessible to all Oregonians.  

 As HLA said in its objections below, 

 
“Goal 10 and ORS 197.296(9) . . . require Metro, unencumbered by self-
imposed plan, ordinance, or charter restrictions, to ‘ensure that land zoned 
for needed housing is [planned] in locations appropriate for [needed] 
housing types * * *.’ Excluding the vast bulk of the region’s residential 
areas from consideration is both unlawful and unconscionable, considering 
the regional scale and scope of Metro, the diversity of its housing needs, 
and the potential for dilution of state housing policy throughout Oregon’s 
largest and most populous urban area. Because the state has entrusted 
Metro with responsibilities assigned to individual cities and counties 
elsewhere in Oregon, these locational requirements are especially 
important as Metro is the gatekeeper to assure that its cities and 
neighborhoods meet their Goal 10 obligations to provide their ‘fair share,’ 
of ‘least cost’ housing at prices and rents throughout the Metro region in 
locations and at rents and prices that are affordable by and accessible to all 
Oregonians. Goal 10; 1000 Friends v. Lake Oswego, 2 LCDC 138, 143-
153 (1981); 1000 Friends v. Milwaukie, 3 LCDC 1, 5-6 (1979); Seaman v. 
Durham, 1 LCDC 283, 288-293 (1978); Creswell Court v. City of 
Creswell, 35 Or LUBA 234 (1998).” ER-51. 
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 In short, Metro’s job is to implement state land use policy, not to “interpose 

a nonconductor”4 between statewide land use policy and local preferences, 

whether those preferences be for higher densities in rural areas or lower densities 

in urban areas.  

2. What it means to “demonstrate that needs cannot reasonably be 
accommodated on land already inside the urban growth 
boundary.” 

 
 As recently summarized by this court in Cascade Wildlands v. Dept. of 

Fish and Wildlife, 300 Or App 648, 655, 455 P3d 950, 955 (2019), 

 
“ * * * * * [W]e examine the text, in context, of the measure, which 
provides the best evidence of the legislature’s intentions. Dept. of Human 
Services v. J. C., 365 Or 223, 230, 444 P3d 1098 (2019); State v. Gaines, 
346 Or 160, 171, 206 P3d 1042 (2009). We also consider legislative history 
to the extent that it is pertinent, Schutz v. La Costita III, Inc., 364 Or 536, 
544, 436 P3d 776 (2019), and are mindful that we are obligated to 
‘consider proffered legislative history only for whatever it is worth—and 
what it is worth is for the court to decide.’” 

 
 
The same methodology applies to agency rules, including LCDC goals:   

 
“We discern the intended meaning of an administrative rule by 
examining the text of the rule and its context (including other provisions 
of the same rule, other rules in pari materia with the rule in question, the 
statute authorizing the rule, and other related statutes), together with any 
relevant statement of agency intent in the rule adoption process or in the 
application of the rule by the authoring agency in other proceedings.”   
1000 Friends of Or. v. Jackson Cnty., 292 Or App 173, 187, 423 P.3d 
793 (2018).  
 

 
4  Donnell v. Herring-Hall-Marvin Safe Co., 208 U.S. 267, 273, 28 S.Ct. 288, 289 
(1908) (Holmes, J., on corporations as liability shields for shareholders). 
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 The interpretation of goal requirements is a question of law upon which 

LCDC may not defer to Metro.  1000 Friends v. LCDC (Lane Co.), above. The 

most relevant context varies with the land use goal or statute interpretation at 

issue.  1000 Friends of Or. v. Jackson Cnty at 291 Or App 187 (agricultural lands 

goal); Benjfran Development, Inc. v. Metropolitan Service Dist., 767 P.2d 467, 

95 Or.App. 22 (1989) (economic development goal).   

 Here, Metro’s regional UGB expansion is based on a residential land need 

established pursuant to LCDC’s Urbanization and Housing Goals and Oregon’s 

Needed Housing Statutes.5  These statutes and goals are therefore key to whether 

the Urbanization Goal’s “reasonableness” determination is possible in this case:  

As a matter of law, can Metro, LCDC or this court determine whether the existing 

Metro UGB  can “reasonably” accommodate  some or all of Metro’s identified 

need for single-family dwellings while categorically excluding from 

consideration Metro’s undefined but admittedly “significant” class of existing 

single-family neighborhoods?  The text and context of the reasonable 

accommodation requirement make it clear that the answer is “No.” 

 As noted, Goal 14 provides that  

 

 
5 See Liberty, “Abolishing Exclusionary Zoning: A Natural Policy Alliance for 
Environmentalists and Affordable Housing Advocates,” 30 Boston Coll. Env. 
Affairs LR 589-95 (2003), for an in-depth examination of the deep connection 
between LCDC’s Urbanization and Housing Goals within the broader context of 
Oregon’s land use statutes.  
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“Prior to expanding an urban growth boundary, local governments shall 
demonstrate that needs cannot reasonably be accommodated on land 
already inside the urban growth boundary.” 
 
 

 LCDC hasn’t directly interpreted the terms “demonstrate” or “cannot 

reasonably be accommodated.”  But their meaning in context is clear:   

 OAR 660-024-0050(4), LCDC’s interpretive rule on this issue, provides 

that: 

 
“If the inventory demonstrates that the development capacity of land inside 
the UGB is inadequate to accommodate the estimated 20-year needs 
determined under OAR 660-024-0040, the local government must amend 
the plan to satisfy the need deficiency, either by increasing the 
development capacity of land already inside the city or by expanding the 
UGB, or both, and in accordance with ORS 197.296 where applicable. 
Prior to expanding the UGB, a local government must demonstrate 
that the estimated needs cannot reasonably be accommodated on land 
already inside the UGB. If the local government determines there is a 
need to expand the UGB, changes to the UGB must be determined by 
evaluating alternative boundary locations consistent with Goal 14 and 
applicable rules at OAR 660-024-0060 or 660-024-0065 and 660-024-
0067.” [Emphasis added]. 
 
 

 The urbanization rule also provides that other goals apply to UGB 

expansions, with specified exceptions. OAR 660-024-0020. Goal 2, Planning, 

and Goal 10, Housing, are not excepted and are therefore directly applicable.  

 The Urbanization Goal, the Planning Goal (Goal 2), and the Needed 

Housing Statute place the burden of “demonstration,” both by facts and 

reasoning, squarely on the local or regional authority proposing the UGB 

expansion.  It is something “local governments,” including Metro “shall” do.  
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This language does not delegate the determination of reasonableness to Metro or 

to any other local or regional land use planning authority — quite the opposite.  

The response by local and regional planning authorities that “We’d rather not” 

has never, since the goals were adopted in 1974, been a sufficient “reason” to 

allow departures from a state land use goal requirement, whether that goal 

involves resource protection, urbanization, or housing. 

 The “reasonably accommodate” requirement as a prerequisite to urban 

growth boundary expansion has been part of the UGB amendment process from 

the beginning.  Prior to amendments folding the requirement into the body of the 

Urbanization Goal, it was incorporated by reference to the Goal Two Exception 

process.  As this court has said in that context: 

 
“. . . Goal 14 requires that a UGB change ‘follow the procedures and 
requirements as set forth in the Land Use Planning goal (Goal 2) for goal 
exceptions.’ The standards for such an exception include a determination 
that ‘[a]reas which do not require a new exception cannot reasonably 
accommodate the use.’  . . . The exception standard requires an evaluation 
of whether land inside of a UGB can be developed in a way that eliminates 
or minimizes the need to expand a UGB.”  1000 Friends of Or. v.  
Conservation, 244 Or.App. 239, 259 P.3d 1021 (2011). 
 

 
 Goal 14 was amended on April 28, 2005 to consolidate procedural and 

substantive duplication and overlap. LCDC adopted rules interpreting the 

amended goal shortly thereafter. OAR 660-024-0000-660-024-0080.   

 The “reasonably accommodate” standard was folded into the amended 

Urbanization goal without substantive change.  In both versions, it expresses “a 
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strong preference that nonresource lands, including lands within existing Urban 

Growth Boundaries (UGBs), be utilized for nonresource uses before resource 

land is committed to such uses.” See, e.g., 1000 Friends of Oregon v. Marion 

County,     Or LUBA      (LUBA No. 92-085, slip op 9/9/1992).6   This Court has 

already recognized that demonstration of an existing UGB’s inability to 

“reasonably accommodate” an identified need is an indispensable prerequisite to 

further consideration of a proposed expansion. DLCD v. City of Klamath Falls & 

Badger Flats, LLP, 290 Or App 495, 416 P.3d 326, 330 (2018). 

 The alternatives analysis has always included establishing that the existing 

UGB cannot reasonably accommodate the need to be addressed.  It has never 

been a low barrier.  Facts and findings establishing that exception lands or lands 

already within an urban growth boundary have topographic, political, or other 

constraints “are, without more, inadequate to demonstrate that such . . . lands 

cannot reasonably accommodate the proposed residential use.” Id.  See also, 

Residents of Rosemont v. Metro, 173 Or App 321, 21 P3d 1108  (2001) (The 

“reasonably accommodate” inquiry “is whether the areas that do not require a 

new exception can accommodate the use at all, not whether they can do so as 

efficiently or beneficially as the proposed exception area might.”); Vincep v. 

Yamhill County, LUBA No. 2006-157 (Or LUBA 3/21/2007) (“There are many 

 
6 For in-depth history and context, see Sullivan, “Urbanization in Oregon: Goal 
14 and the Urban Growth Boundary,” 47 Urban Lawyer 165 (2015). 
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urban uses that might gain some competitive advantage by location in a rural 

setting, conveniently near to but not within an urban growth boundary. If OAR 

660-014-0040(2) and (3) are to perform their intended purpose, a case must be 

made that a ‘rural setting’ or ‘rural ambiance’ truly is an essential or necessary 

characteristic for proposed urban development. . .”); 1000 Friends of Or v.  

LCDC (McMinnville), 244 Or.App. 239, 259 P.3d 1021 (2011) (“The exception 

standard requires an evaluation of whether land inside of a UGB can be 

developed in a way that eliminates or minimizes the need to expand a UGB.”). 

 Compact, efficient urban development is a core value at the heart of 

Oregon’s land use program, extending beyond housing to protection of resource 

lands and avoiding unnecessary costs of extending public facilities and services.  

The importance of efficient use of existing urban lands permeates the statutes, 

goals, rules, and case law that comprise Oregon’s unique systems of state land 

use regulation.  As a recent DLCD study put it: 

 
“With the passage of Senate Bill 100, the Oregon statewide land-use 
program became law in 1973. Its iconic requirement is that every city 
have an Urban Growth Boundary (UGB) to (1) protect resource lands 
outside the boundary, and (2) encourage more efficient (denser) 
development patterns inside the boundary.”7 

 
 

 
7 Analysis of Land Use Efficiency in Oregon Cities (2015), p. 1. 
www.oregon.gov/lcd/UP/Documents/UO_Report_LandUseEfficiency_U
GB_2015.pdf 
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 Goal 14’s stated purposes include “to ensure efficient use of land,” and the 

goal calls out “efficient accommodation of identified land needs” as key to 

deciding whether as well as where to expand urban growth boundaries.  

 The Housing Needs Statute, ORS 197.296, which outlines the 

methodology for determining both need and capacity, makes density a key 

element at every stage, using the term “density” 19 times.  See App-12-16.  

LCDC’s earliest decisions interpreting the Statewide Housing Goal, remanded 

local government density restrictions. Kneebone v. Ashland, 3 LCDC 131 (1979); 

Seaman v. Durham, 1 LCDC 283 (1978). 

 Here, there was no consideration of rezoning to increase densities, 

modestly or otherwise, in any, much less in a few, some, most, or all of Metro’s 

existing residential neighborhoods. Indeed, there was no quantification of 

additional residential densities of any kind that might reduce or obviate the need 

to expand the boundary at all. There was no consideration, evaluation, or 

balancing of Goal 14 factors. There was no consideration of whether or how such 

density increases would enable Metro and its constituent jurisdictions to achieve 

compliance with the statewide Housing Goal. There was no evaluation of whether 

existing density restrictions undermine Metro’s “aggressive” assumptions about 

potential infill in those areas.   

 In 1000 Friends v. LCDC, 292 Or 735, 744-642 P2d 1158 (1982), the 

Oregon Supreme Court held that LCDC cannot, by goal or rule, “make all land 
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within city limits available for urban development . . . without regard to the 

policies of the goals generally.”  

 Allowing existing city limits to constitute per se urbanization, said the 

Court in 1000 Friends, would be to entrench “A type of uncoordinated land use” 

that was “the historical process by which municipal boundaries had been 

designated.” Id. 

 So here, to allow a regional or local government to ipso facto exclude all 

lands within the limits of Metro’s existing residential neighborhoods unavailable 

to address an identified need for a UGB expansion would be to entrench 

neighborhood limits without regard to “the historical process by which” those de 

facto boundaries were established.  It would be to exclude those neighborhoods 

without regard to what their varying density limits.  It would do so without regard 

to what their part has been and will be in current and future compliance by Metro 

and its constituent jurisdictions with the Housing Goal’s requirements concerning 

regional fair share, housing accessibility, affordability, and locational diversity 

in the region and its constituent communities.   It would do so without regard to 

long-term effects on future UGB expansions.   

 This is not a close question.  Local and regional land use authorities cannot, 

by ipse dixit, take “significant” capacity-increasing options off the table any more 

than they can take “reasonable alternatives” off the table in justifying reasons 

exceptions.  To allow Metro’s charter and plan restrictions to exempt existing 
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single family neighborhoods from consideration for density increases under the 

Urbanization Goal’s “reasonably accommodate” standard is to entrench self-

imposed density restrictions in all Metro single-family zones, “without regard to 

the policies of the goals generally,” and of the Housing and Urbanization Goals 

in particular. 

 In an effort to deflect HLA’s objection, LCDC, borrowing from Metro’s 

response to HLA’s objections, makes an odd sort of “confession and avoidance” 

argument.  It says that Metro can completely disregard what Metro concedes is a 

“significant” source of additional capacity, because Metro has been so 

“aggressive” in other respects that only three percent of the identified need 

remains unmet without a UGB expansion. ER-27. 

 As HLA said below, Metro’s response, is “not just a non sequitur.  It is a 

reverse sequitur.” ER-78. It establishes that Metro, with the Commission’s 

blessing, chose to omit any meaningful investigation, analysis, or consideration 

of reasonable capability of a “significant” source of additional capacity to absorb 

such a tiny remnant of the identified need.   

 Given the small remnant of the identified need to be accommodated, it may 

be that Metro need mandate only modest and dispersed increases in zoned 

minimum densities to be able to maintain its existing UGB, at least until the next 

six-year-update.  It might also be that Metro will be able to get through that 
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update without another UGB expansion if it is required to implement the Housing 

and Urbanization goals and related statutes as they apply elsewhere in Oregon.  

 Can Metro know the answer if there is nothing in the record telling it, 

among other things, what and where existing neighborhoods are, what the various 

minimum densities are in those neighborhoods, and what increasing zoned 

densities would yield to address the identified need, consistent with applicable 

goals? See Seaman v. Durham, Countryside Properties, Inc. v. Mayor and 

Council of Borough of Ringwood, 500 A.2d 767, 205 N.J.Super. 291 (N.J. Super., 

1984) and AMG Realty Co. v. Warren Tp., 504 A.2d 692, 207 N.J.Super. 388 

(N.J. Super., 1984). 

 It cannot.  Neither can the Commission nor this Court.    

 Density, as a tool for protecting resource lands, a barrier to affordable 

housing, and a source of additional UGB capacity, is a recurring motif in 

Oregon’s needed housing and urbanization statutes, goals, and rules.8 

 Oregon’s Needed Housing Statute expressly identifies increasing 

“densities” through “amendments” to regional framework and functional plans, 

as well as local comprehensive plans and land use regulations. This context 

makes clear that reliance on existing densities is part of the baseline capacity 

analysis, while increasing capacity through rezonings and amendments to 

comprehensive, framework, and functional plans are necessary to a determination 

 
8 See Liberty, at fn 4, above. 
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of what an existing UGB can reasonably and efficiently accommodate without 

expansion into new territory. 

The subject UGB expansion begins with ORS 197.296, requiring Metro 

and non-Metro cities over 25,000 to follow a prescribed methodology when 

undertaking any “legislative review” of a UGB. As described by this court in 

1000 Friends (McMinnville), above, at 244 Or App 256-57, 259 P3d 1031-32: 

  
“ORS 197.296(3) requires an analysis of ‘housing need by type and density 
range * * * to determine the number of units and amount of land needed 
for each needed housing type for the next 20 years.’ If those needs cannot 
be met within the existing UGB through rezonings or infill, then the 
locality must ‘[a]mend its urban growth boundary to include sufficient 
buildable lands to accommodate housing needs.’” ORS 197.296(6)(a).” 
[Emphasis added]  

 
 
ORS 197.296(6) provides that: 

 
“If the housing need determined pursuant to subsection (3)(b) of this 
section is greater than the housing capacity determined pursuant to 
subsection (3)(a) of this section, the local government shall take one or 
more of the following actions to accommodate the additional housing 
need: 
 
“(a) Amend its urban growth boundary to include sufficient buildable lands 
to accommodate housing needs for the next 20 years. As part of this 
process, the local government shall consider the effects of measures taken 
pursuant to paragraph (b) of this subsection.  * * * * *;” 
 
“(b) Amend its comprehensive plan, regional framework plan, functional 
plan or land use regulations to include new measures that demonstrably 
increase the likelihood that residential development will occur at densities 
sufficient to accommodate housing needs for the next 20 years without 
expansion of the urban growth boundary. . . .”  
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(c) Adopt a combination of the actions described in paragraphs (a) and (b) 
of this subsection.” (Emphasis added). 
 
 

 OAR 660-008-0010, interpreting the statewide housing goal (Goal 10), 

states: 

 
“The mix and density of needed housing is determined in the housing 
needs projection.  Sufficient buildable land shall be designated on the 
comprehensive plan map to satisfy housing needs by type and density 
range as determined in the housing needs projection.  The local buildable 
lands inventory must document the amount of buildable land in each 
residential plan designation.”  

 
 
 LCDC has a rule defining residential lands “density.” OAR 660-024-

0040(8)(j)(E) provides that “Density” means the number of dwelling units per 

net buildable acre. Another rule recognizes that rezoning to allow greater 

densities is a means of implementing the goal.  OAR 660-025-0040(8)(j) provides 

that “Zone To Allow” or “Zoned to Allow” means that the comprehensive plan 

and implementing zoning shall allow the specified housing types and densities 

under clear and objective standards and other requirements specified in ORS 

197.307(4) and (6).” 

 We don’t know what kinds of densities exist in Metro’s existing single-

family neighborhoods. They could well include a range of restrictions, including 

but by no means limited to acreage limits, floor-area ratio (FAR) limits, lot-size 

limits, and land-division limits. They could also restrict excess capacity far more 

in some neighborhoods than others. “Median” density, referenced in Metro and 
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Commission findings, is useless. It reveals nothing about which cities and 

neighborhoods have minimums above, below, or near the mean, or how those 

minimums relate to actual densities in different neighborhoods.9  

3. Substantial Evidence 
 
 A local and regional government proposing a UGB expansion has at least 

these obligations: first, of developing a factual record sufficient to enable it to 

determine what enhancements in the existing capacity of the current UGB are 

reasonable without regard to self-imposed exclusion zones; second, determining 

what a preponderance of the evidence shows that enhanced capacity to be;10 and 

third, adopting findings of fact and reasons explaining how those facts establish 

that the identified need “cannot,” not “may not,” be accommodated by 

enhancements, including reductions in zoned density minimums, in ways that are 

“reasonable” in light of other applicable goals, especially the most directly 

applicable goal, Housing. 

 In performing its review for substantial evidence in the whole record, 

LCDC must not only recite the appropriate test; it must also apply that test 

correctly.  As this court has put it, where LCDC has correctly recited the test, “. 

 
9 For how reliance on median community income can distort housing “fair share” 
analysis, see Countryside Properties, Inc., 500 A.2d 767, 205 and AMG Realty 
Co., 504 A.2d 692. 
 
10 Preponderance of the evidence is the minimum standard for the initial finder 
of facts. Friends of Yamhill County, Inc. v. Bd. of Commissioners of Yamhill 
County, 351 Or 219, 264 P 3d 1265 (2011). 
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. . we will affirm unless the evidence is ‘so at odds’ with LCDC’s evaluation that 

we can infer that LCDC ‘misunderstood or misapplied’ the proper standard.” 

Barkers Five, LLC v. Land Conservation, 261 Or.App. 259, 348, 323 P.3d 368 

420 (2014).   

 Here, LCDC found that there was substantial evidence to support a 

capacity estimate even though it was an undisputed matter of record that Metro 

had chosen not to consider the potential capacity of any of what it had to admit, 

and did admit, is a “significant” source of capacity.  

 Why?  It is not because that source could not “reasonably accommodate” 

the remnant need within the meaning of Goal 14’s UGB expansion standard.  Not 

at all.  It is because Metro simply prefers to expand its UGB over increasing 

densities in any of its existing single-family neighborhoods.   

 That preference is not evidence of lack of capacity.  It may be a fact, but it 

is not a fact that Metro or LCDC can rely on to establish what the existing UGB 

can reasonably accommodate.  

 LCDC’s application of its substantial evidence test here is, as this court 

said of LCDC’s application of that test in Barkers Five, “so at odds” with 

LCDC’s determination. . . . that it gives rise to an inference that LCDC 

misunderstood its standard of review.”  See also, 1000 Friends v. LCDC (Lane 

County), above (LCDC erred in treating voluminous data on parcel sizes as 
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substantial evidence supporting county finding of need for forest management 

dwelling). 

 LCDC’s misapplication of its substantial evidence test is a direct result of 

its misinterpretation and misapplication of Goal 14’s substantive “reasonable 

accommodation” standard.  Thus compounded, LCDC’s errors, if allowed to 

stand, will bind Metro and LCDC not only for this UGB expansion, but for all 

future UGB expansion proposals involving urban residential land needs that 

could otherwise be “reasonably accommodated” within the meaning of Goal 14. 

 Here, the 20-year, single-family-dwelling need and corresponding 

capacity of the existing Metro UGB with no Metro-imposed increases in density 

in “existing single-family neighborhoods” are evidentiary facts. 

 The 20-year, single-family dwelling capacity of the existing Metro UGB 

with various density increases and corresponding reasonably foreseeable 

increases in density in existing residential neighborhoods would also be 

evidentiary facts if they were in the record.  They are not, and their absence is 

fatal both as a matter of law and as a matter of substantial evidence.  
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IV. CONCLUSION 
 
 Oregon’s state land use statutes and goals do not allow Metro or any other 

local or regional planning authority to establish or perpetuate internal urban 

residential growth boundaries. Such regulatory redlining prevents efficient use of 

large reservoirs of urban residential lands. It perpetuates de facto internal growth 

boundaries around what is no doubt the largest untapped source of existing 

capacity for single-family residential infill.  It undermines principles of compact 

and efficient urban development implemented by the Urbanization, Energy, and 

Public Facilities Goals.   
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 Upon reversal or remand, Metro should be required to take all reasonable 

measures to reasonably accommodate the 3% remnant of the identified need in 

compliance with the Urbanization Goal and with the Statewide Housing Goal.   

 Key to the reasonableness and adequacy of that analysis will be detailed 

information and analysis concerning the quantities, locations, distribution, and 

current maximum densities in each existing neighborhood as well as existing and 

potential disparate impacts on populations protected by state and federal fair 

housing laws.  

 DATED: May 12, 2020. 
 

/s/ Micheal M. Reeder   
Micheal M. Reeder, OSB #043969 
375 W 4th Ave, Suite 205 
Eugene, OR 97401 
Telephone: (458) 210-2845 
Email: mreeder@oregonlanduse.com 
Attorney for Petitioner Housing Land 
Advocates 
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BEFORE THE METRO COUNCIL

FOR THE PURPOSE OF EXPANDING THE ) URBAN GROWTH BOUNDARY TO ) PROVIDE CAPACITY 
FOR HOUSING TO ) THE YEAR 2038 AND AMENDING THE )
METRO CODE TO CONFORM )

)

ORDINANCE NO. 18-1427

Introduced by Martha J. Bennett, Chief Operating Officer, with the concurrence of Tom Hughes, Council President

WHEREAS, state law requires Metro to assess the capacity of the urban growth boundary (UGB) on a periodic 
basis and, if necessary, to increase the region's capacity for housing and employment for the next 20 years; and

WHEREAS, Metro's previous growth management decision was made in 2015 when Metro adopted the 2014 
Urban Growth Report (UGR) via Ordinance No. 15-1361, which forecasted population and employment growth in the 
region to the year 2035, inventoried the supply of buildable land inside the UGB, and concluded there was sufficient land 
capacity for the next 20 years; and

WHEREAS, in adopting Ordinance No. 15-1361 the Metro Council included a directive to Metro staff to 
produce a new urban growth rep01i within three years, rather than waiting six years as provided in state law; and

WHEREAS, in adopting Ordinance No. 15-1361 the Metro Council also made a commitment that Metro would
work with its regional paiiners to explore possible improvements to the regional growth management process; and

WHEREAS, in furtherance of that commitment, in May 2016 Metro convened an Urban Growth 
Readiness Task Force consisting of 17 public and private sector representatives to develop recommendations for 
improving the growth management process; and

WHEREAS, the Task Force met five times between May 2016 and February 2017, and ultimately presented a set of 
recommendations to the Metro Council for improvements that were accepted by the Metro Council via Resolution No. 17-
4764 on February 2, 2017; and

WHEREAS, the Task Force recommendations included three core concepts: (1) clarify expectations for cities 
proposing modest residential UGB expansions into concept-planned urban reserves; (2) seek greater flexibility for 
addressing regional housing needs; and (3) seek greater flexibility when choosing among concept-planned urban 
reserves for UGB expansions; and

WHEREAS, the Task Force recommended that Metro adopt changes in its decision-making 
processes to implement the three core concepts by taking an outcomes-based approach to growth 
management focused on specific UGB expansion proposals made by cities; and

WHEREAS, to implement the Task Force recommendations, Metro and its regional partners sought and 
obtained changes to state law via House Bill 2095 (2017), which allows Metro to make mid- cycle residential UGB 
expansions by amending its most recent inventory and analysis of the regional buildable land supply based on specific 
residential growth proposals brought forward by cities; and

WHEREAS, to further implement the Task Force recommendations, the Metro Council directed staff to work 
with the Metro Technical Advisory Committee (MTAC) on proposed amendments to the

Page 1 Ordinance No. 18-1427
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Exhibit F, Metro Ordinance 18-1427

“* * * * *

“Prior to expanding the UGB, Goal 14 requires Metro to determine that the identified housing 
need “cannot reasonably be accommodated on land already inside the UGB.” As described above 
and in Appendix 5A, Metro’s analysis indicates that there is sufficient capacity inside the UGB 
for the projected multifamily need over the next 20 years. However, the analysis also identifies a 
need for additional single family homes that cannot be met on land already inside the UGB. As 
described above and in Appendix 2, Metro’s buildable land inventory determines that the existing 
UGB has the capacity to provide 92,300 single family units. That single family capacity relies 
heavily on efficient use of land inside the UGB. Approximately 61 percent of the single family 
capacity already inside the UGB comes from infill. When that capacity is compared to growth 
projections, and under the needs analysis described above, even assuming the low end of the 
capture rate range there is an insufficient supply of land inside the UGB to meet the identified 
single family need. Metro’s charter prohibits Metro from requiring any increased density in 
existing single family neighborhoods, which significantly limits its ability to achieve any further 
efficiency to address single family housing demand. Metro also notes that the methodology it 
employs for creating the buildable land inventory accounts for locally adopted measures that 
would increase local capacity.”

“Further, while there is not an objective standard for what could “reasonably be accommodated on 
land already inside the UGB” under Goal 14, the state Metropolitan Housing Rule provides some 
guidance. All cities and counties in the region have comprehensive plans that have been
acknowledged by the DLCD, indicating that they are in compliance with that rule. This compliance 
indicates that cities and counties in the region have taken reasonable actions to accommodate 
housing growth on land already inside the UGB.” Metro Rec. 1055-56, LCDC Rec 1085-86.

“*****

DLCD Comment Letter to Metro, August 18, 2018
 

“* * * * 
 
“Metro’s Urban Growth Report shall provide the calculation of identified need for housing in the 
region. Goal 14 requires a local government to find, prior to an expansion of a UGB, that the 
housing need identified “cannot reasonably be accommodated on land already inside the urban 
growth boundary.” Metro will be relying on concept plans and housing needs analyses (HNA) 
prepared by the four cities that have submitted proposed expansions of the Metro UGB to make 
this determination. In addition, Metro will need to determine that the identified need cannot be 
reasonably accommodated by other cities within Metro that have not submitted concept plans 
for UGB expansions.  
 
“While it is appropriate for Metro to concentrate its attention on the cities that have submitted 
a concept plan for a UGB expansion when looking at this provision of Goal 14, Metro will need 
to provide findings that demonstrate that all the cities within Metro have adopted measures 
within the UGB which will reasonably accommodate as much of the demonstrated housing need 
as is feasible.” Metro Rec 1461, LCDC Rec 1490 
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July 25-26, 2019 

8 OAR 660-025-0140(6) provides: 
If valid objections are received or the department conducts its own review, the department must 
issue a report.The report shall address the issues raised in valid objections. The report shall identify 
specific work tasks or measures to resolve valid objections or department concerns. A valid objection 
shall either be sustained or rejected by the department or commission based on the statewide 
planning goals, or applicable statutes or administrative rules.                LCDC Rec. 4359

“**** 

C. Validity of Objections

OAR 660-025-0140(2) quoted in footnote 6 above, governs determination of the validity of 
objections. 

All of the letters of objection received were filed within the required 21-day period. All of 
the letters of objection were timely and demonstrated that the objectors participated 
during the Metro’s hearings process. Therefore, OAR 660-025-0140(2)(a) and (d) have been 
met. The department found that portions of Objection 6 (Fran Warren) did not satisfy 
OAR 660-025-0140(2)(b) because it did not clearly identify an alleged deficiency in the 
submittal either by providing adequate detail regarding the portion of submittal alleged to 
be deficient or identifying what relevant law, goal, or rule was violated. LCDC Rec 4377 

D. Objections and Department Responses

1. Objection – Marion County Board of Commissioners

Marion County Board of Commissioners submitted an objection letter with two primary 
issues of concern: Goal 2 and Goal 11. The county’s objection regarding Goal 2: Land Use 
Planning is that there is not enough information in the record for a decision, particularly 
with regard to a United States Army Corps of Engineers’ proposal to reallocate water 
storage and free-flow river water resources in the Willamette River system. The Goal 11: 
Public Facilities issue relates specifically to water and the water rights for the Willamette 
River. The county has concerns that, since all of the Metro expansion areas would be 
supplied water from the Willamette River watershed, Marion County may lose some of its 
existing water rights, which will have a negative effect on agriculture and food processing 
aspects of its local economy. The county’s letter also references Goal 3, 10, 12 and 14; 
however, only Goal 2 and Goal 11 have sufficient explanations and suggested remedies in
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the objection. The letter concludes with a suggestion that Marion County is amenable to 
alternative resolution of this dispute.11 
Department Response: 
The department recommends rejection of this objection. The county did not submit 
evidence into the record, beyond its letter to the Council in December 2018, regarding 
water rights for the Willamette River. Without such evidence, it is unclear whether water 
rights for Marion County, which is upstream from the Portland Metro Area, would be 
compromised or diminished by increased use of water in the Willamette River watershed 
for Portland Metro area jurisdictions. 

The department does recommend alternative dispute resolution between Marion County 
and Metro on this issue, and is willing to work with both parties to facilitate such a dispute 
resolution process. However, that process should occur independent of this urban growth 
boundary action. 

“**** 

3. Objection – Housing Land Advocates
Housing Land Advocates (HLA) objects to the Metro UGB expansion decision for a number of
reasons. First, HLA’s objection asserts that Metro had obligations to affirmatively further fair
housing and otherwise to meet the obligations of the federal Fair Housing Act, as Amended
(FHAA). In its findings, HLA alleges that Metro denied any legal responsibility for its actions in this
area. HLA Objection at 2. HLA notes that the FHAA has been interpreted, both by the federal
Department of Housing and Urban Development and federal courts, as prohibiting not only
intentional discriminatory actions based upon persons in a protected class, but also facially
neutral actions that have a “disparate impact” on persons in a protected class. HLA offers that
local government land use decisions are an example of such actions that can have a disparate
impact on a protected class by excluding needed housing types and supply. HLA Objection at 5.

HLA argues that, when reviewing Metro’s submittal, the State of Oregon also has obligations to 
ensure all of its activities that affect housing affirmatively further fair housing because such 
obligations apply to recipients of federal housing and community development funds. HLA notes 
that the State of Oregon receives such funds and has acknowledged that it is obligated to comply 
with the FHAA in its State of Oregon Analysis of 
Impediments to Fair Housing 2016-2020, prepared jointly by three state agencies. 

“***** 

HLA’s second objection to the submittal is that Metro has failed to demonstrate that the UGB 
expansion complies with Goal 10, the needed housing statutes, and planning obligations under 
Metro Code Chapter 3. HLA cites LCDC’s Bend UGB Remand Order, and argues that Metro has 
similarly failed to tie together how the types and amounts that it is planning for will be affordable 
for future residents of the area. Concerns addressed by HLA as part of this objection include lack 
of compliance with Metro Code 3.07.120(E), the new construction mix and minimum residential 
density standards of OAR 660-007-0030 through 660-007-0037, and the applicability provisions of 
OAR 660-007-0060. 

HLA’s third objection is that Metro has failed to justify the need to expand the Metro UGB. Issues 
cited include: 

I. Failure to account for accessory dwelling unit (ADU) capacity.
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II. Misinterpretation of Metro Charter Section 5(b).
III. Failure to adopt a comparative analysis of social consequences for housing affordability,

suitability, and location required by the environmental, energy, social and economic
(ESEE) factors of Goal 14.

IV. Failure to implement Metro Code Section 3.07.740 regarding Inventory and
Progress Reports on Housing Supply. That information is needed to determine
adequacy of local government efforts to promote affordable housing.

V. Reliance on conditions of approval, which are “largely aspirational and
unenforceable.”

VI. Approval of the “Beef Bend” expansion area near King City despite the fact that King City
has no Transportation System Plan (TSP), which is necessary to evaluate the locational and
public facilities factors for UGB expansion.

 HLA Objection at 12. 

Needed Housing Statutes – HLA objects that the submittal does not comply with ORS 
197.296(6), which requires the local government to accommodate a projected shortfall of 
residential lands by either putting in place measures to make more efficient use of land within 
the UGB to meet the need, expanding the UGB to meet the need, or meeting the need through 
some combination of the first two options.17 It should be noted that ORS 197.296(6) does not, by 
itself mandate that a local government accommodate all or even a portion of a projected 
shortfall through more efficient use of land within an existing UGB; a local government could 
solve a housing deficit entirely with a UGB expansion if it chose to do so. However, Goal 14 and 
OAR 660-024-0050(4) require that, “prior to expanding the UGB, a local government must 
demonstrate that the estimated needs cannot reasonably be accommodated on land already 
inside the UGB,” and thus Metro and other local governments must give serious consideration to 
“reasonably accommodating” the need through increasing residential capacity within the existing 
UGB (the alternative set forth in ORS 197.296(6)(b)). Although there is some discretion in the 
determination of what can be reasonably accommodated, as stated earlier, Metro anticipates 
accommodating approximately 97 percent of the anticipated 196,900 new dwelling units that 
will be needed in the region over the planning period within the existing UGB, including 100 
percent of the anticipated demand for multifamily housing. 

Additionally, it is important to remember that Metro’s HNA found that the Metro UGB contains 
more than a 20-year supply of multifamily units, and a deficit of single-family units. Record at 
296. Thus, the question of compliance with ORS 197.296(6) rests on whether Metro has taken
sufficient measures to provide new lands within the existing Metro UGB to meet the
single-family housing deficit identified in the HNA, measures that show Metro has attempted to
“reasonably accommodate” the single-family housing need

17 The HLA objection also raises issues regarding Metro Code Chapter 3.07, which HLA correctly 197.296.” HLA
Objection, p. 8. Thus, this report will not separately address compliance with Metro Code Chapter 3.07.

within the existing UGB as is required by Goal 14 and OAR 660-024-0050(4). Metro’s 
submittal analyzes this issue, and includes a fairly “aggressive” calculation of new single- family 
infill residential development within the existing UGB, assuming that, unless an existing lot 
contained a very high-value home, all lots at least 2.5 times the minimum lot size of existing 
zoning (2.2 in the City of Portland) would be divided into additional single- family residential 
building lots (Record at 150). Metro has also found that the median single-family lot size in the 
Portland region has taken a major long-term decrease from 8,300 square feet in 1980 to 4,400 
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square feet in 2016. Record at 271. Metro’s thorough methodology for making these 
assumptions, including peer review with department participation, described briefly at Record 
143. HLA seems to argue that Metro has not taken sufficient measures to force local 
governments to accommodate additional single- family residential capacity, perhaps because of 
Metro Charter Section (5)(b) (prohibiting mandated density increases in existing low-density 
residential neighborhoods within Metro’s boundaries). However, the department determines 
that Metro’s own assumptions and evidence, as well as the fact that the preponderance of new 
single-family residential development within the Metro area is expected to occur within the 
existing Metro UGB (92,300 of 98,400 units, or 93 percent of the 20-year need for such units), 
shows Metro compliance with the provisions of Goal 14 and ORS 197.296(6). Record at 29 . 
Therefore, 
 
the department recommends that the commission reject this sub-objection.  LCDC Rec 4393-95 
 
2. Misapplication of Metro Charter Section 5(b), which prohibits Metro from requiring an 
increase in density in single family neighborhoods identified in the RFP solely as Inner or Outer 
Neighborhoods. HLA argues that “…Metro determined it must expand the boundary because it 
couldn’t require additional efficiencies in single-family areas within the plans and land use 
regulations of cities and counties in the region and, consequently, didn’t look for these 
efficiencies.” HLA also notes that, “… as explicit de jure housing segregation by race or 
ethnicity is no longer allowed, local charters and land use regulations have been used to 
preserve and perpetuate segregated residential patterns by keeping existing single family 
neighborhoods intact against the threats of government-imposed densification.” HLA 
Objection, Footnote 22. 
 
Department Response: At issue is the requirement, found in Goal 14 and OAR section 660- 
024-0050(4) that, “Prior to expanding the UGB, a local government must demonstrate that the 
estimated needs cannot reasonably be accommodated on land already inside the  UGB.” This 
brings into consideration the question of whether requiring additional densities in the 
specified single family residential neighborhoods is a “reasonable accommodation” that 
should have been required, per OAR 660-024-0050(4). Without clear guidance as to what 
types of actions qualify as “reasonable accommodation” it is evident that making this 
determination is highly discretionary. In this context, citing current Metro Charter provisions 
that prohibit certain actions by Metro is a reasonable consideration of the Metro Council. The 
charge that abiding by this limitation constitutes a violation of the FFHA is addressed below. 
 
Although the local governments within the Metro area utilize a variety of measures to make 
efficient use of the land within their UGBs, all are required to meet minimum density
standards and housing mix requirements per the Metropolitan Housing Rule discussed 
previously in this report. Beyond these minimum density requirements, additional measures 
utilized by at least some of the local governments within Metro include reduced parking 
requirements, allowance for ADUs (now mandatory, per passage of SB 1051 by the Oregon 
Legislature in 2017), SDC waivers for some types of development, and reduced street sizing 
standards. The fact that Metro anticipates meeting 97 percent of the projected housing need 
over the next 20 years within the existing UGB, as discussed previously, (and 93 percent of the 
projected single-family housing need) demonstrates that Metro continues to make efficient 
use of land within its UGB, consistent with OAR 660-024- 0050(4). 
 
As to the charge that the failure to require an increase in densities within Inner or Outer 
Neighborhoods results in de facto or de jure discrimination, HLA has not provided sufficient 
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information to demonstrate such an impact to a protected class. Whether Metro choose not 
to require increases in density within Inner or Outer Neighborhoods due to Charter Section 
5(b) is immaterial to this question, as Metro has satisfactorily demonstrated that they have 
made efficient use of the land within the UGB without need for additional measures. 
Therefore, the department recommends that the commission reject this sub-objection. 
LCDC Rec 4396-97 
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Oregon's Statewide Planning Goals & Guidelines 

GOAL 2: LAND USE PLANNING 

OAR 660-015-0000(2) 

PART I - PLANNING 
To establish a land use 

planning process and policy 
rramework as a basis for all decision 
and actions related to use of land and 
to assure an adequate factual base 
for such decisions and actions. 

City, county, state and federal 
agency and special dlstricl plans and 
actions related to land use shall be 
consistent with the comprehensive plans 
of cities and counties and regional plans 
adopted under ORS Chapter 268. 

All land use plans shall Include 
lden1lflcatlon of issues and problems, 
Inventories and other factual Information 
for each applicable statewide planning 
goal. evaluation of alternative courses of 
acUon and ultimate policy choices, 
taking Into consideration social, 
economic, energy and environmental 
needs. The requlr1ld Information shall be 
contained in the plan document or in 
supporting documents. The plans. 
supporting documents and 
Implementation ordinances shall be riled 
In a 1public office or other place easily 
accessible to the public. The plans shall 
be the basis for specific Implementation 
measures. These measures shall be 
consistent with end adequate to carry 
out the plans. Each plan and related 
Implementation measure shall be 
coordinated with the plans of affected 
governmental units. 

All land-use plans and 
Implementation ordinances shall be 
adopted by the governing body after 

public hearing and shall be reviewed 
and. as needed, revised on a periodic 
cycle to take Into account changing 
public policies and circumstances, in 
accord with a schedule set forth in the 
plan. Opportunities shall be provided for 
review and comment by citizens and 
affected governmental units during 
preparation, review and revision of plans 
and Implementation ordinances. 

Affected Governmental Units -
are those local governments, state and 
federal agencies and special districts 
wh lch have programs, land ownerships, 
or responsibilities within the area 
lnc:luded In the plan. 

Comprehensive Plan - as 
defined in ORS 197.015(5). 

Coordinated - as defined in 
ORS 197.015{5). Note: It is Included In 
the definition of comprehensive plan. 

Implementation Measures - are 
the means used to carry out the plan. 
These are of two general types: 
(1) management Implementation 
measures such as ordinances. 
regulations or project plans, and (2) slle 
or area specific lmptementadon 
measures such as permits and grants 
tor construction, construction of public 
facilities or provision of sel\/lces. 

Plans - as used here 
encompass all plans which guide 
land-use decisions, Including both 
comprehensive and single-purpose 
plans or cities. counties, state and 
federal agencies and special districts. 
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GOAL 10: HOUSING 

OAR 660-015-0000(10) 

To provide for the housing needs of 
citizens of the state. 

Buildable lands for residentlal use 
shall be Inventoried and plans shall 
encourage the availability o f adequate 
numbers of needed housing units at 
price ranges and rent levels which are 
commensurate with the financial 
capabilities of Oregon households and 
allow for flextbillty of housing location, 
type and density. 

Bulldable Lands - refers to 
lands in urban and urbanizable areas 
that are sullable, avallable and 
necessary for residential use. 

Government-Assisted Housing 
- means housing that Is financed In 
whole or part by either a federal or state 
housing agency or a local housing 
authority as defined In ORS 456.005 to 
456.720. or housing that ls occupied by 
a tenant or tenants who benefit from 
rent supplements or housing vouchers 
provided by either a federal or state 
housing agency or a local housing 
authority. 

Household •• refers to one or 
more persons occupying a single 
housing unll 

Manufactured Homes •• means 
structures with a Department or Housing 
and Urban Development (HUD) label 
certifying that the structure Is 
constructed In accordance with the 
National Manufactured Housing 
Construction and Safety Standards Act 
of 1g74 (42 USC 5401 et seq.). as 
amended on August 22. 1981. 

Needed Housing Units - means 
housing types determined to meet the 
need shown for housing within an urban 
growth boundary at particular price 
ranges and rent levels. On and after the 
beginning of the first periodic review of a 
local government's acknowledged 
comprehensive plan. •needed housing 
units' also indudes 
government-assisted housing. For cities 
having populations larger than 2,500 
people and counties having populations 
larger than 15,000 people, 'needed 
housing units" also includes (but Is not 
limited to) attached and detached 
single-family housing, multiple-famlly 
housing, and manufactured hornas, 
whether occupied by owners or renters. 

GUIDELINES 

A. PLANNING 
1. In addition to inventories of 

buildable lands. housing elements of a 
comprehensive plan should, at a 
minimum, Include; (1) a comparison of 
the distribution of the existing population 
by income with the distribution of 
available housing units by cost: (2) a 
determination of vacancy rates, both 
overall and at varying rent ranges and 
cost levels: (3) a determination of 
expected housing demand at varying 
rent ranges and cost levels; (4) 
allowance for a variety of densities and 
types of residences in each community; 
and (5) an Inventory of sound housing in 
urban areas induding unilS capable of 
being rehabilitated. 

App-2



 

 
 
 
 
 
 
 

App-3



OREGON ADMINISTRATIVE RULES 
 
OAR Ch. 660, Division 24, Urban Growth Boundaries 
 
OAR 660-024-0000 –  
 
Purpose and Applicability 
(1) The rules in this division clarify procedures and requirements of Goal 14 
regarding a local government adoption or amendment of an urban growth 
boundary (UGB). The rules in this division do not apply to the simplified 
UGB process under OAR chapter 660, division 38. 
 
660-024-0020 
Adoption or Amendment of a UGB 
(1) All statewide goals and related administrative rules are applicable when 
establishing or amending a UGB, except as follows: 
(a) The exceptions process in Goal 2 and OAR chapter 660, division 4, is not 
applicable unless a local government chooses to take an exception to a 
particular goal requirement, for example, as provided in OAR 660-004-
0010(1); 
(b) Goals 3 and 4 are not applicable; 
(c) Goal 5 and related rules under OAR chapter 660, division 23, apply only 
in areas added to the UGB, except as required under OAR 660-023-0070 and 
660-023-0250; 
(d) The transportation planning rule requirements under OAR 660-012-0060 
need not be applied to a UGB amendment if the land added to the UGB is 
zoned as urbanizable land, either by retaining the zoning that was assigned 
prior to inclusion in the boundary or by assigning interim zoning that does 
not allow development that would generate more vehicle trips than 
development allowed by the zoning assigned prior to inclusion in the 
boundary; 
(e) Goal 15 is not applicable to land added to the UGB unless the land is 
within the Willamette River Greenway Boundary; 
(f) Goals 16 to 18 are not applicable to land added to the UGB unless the 
land is within a coastal shorelands boundary; 
(g) Goal 19 is not applicable to a UGB amendment. 
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660-024-0050 
Land Inventory and Response to Deficiency 
 
(1) When evaluating or amending a UGB, a local government must 
inventory land inside the UGB to determine whether there is adequate 
development capacity to accommodate 20-year needs determined in OAR 
660-024-0040. For residential land, the buildable land inventory must 
include vacant and redevelopable land, and be conducted in accordance with 
OAR 660-007-0045 or 660-008-0010, whichever is applicable, and ORS 
197.296 for local governments subject to that statute. For employment land, 
the inventory must include suitable vacant and developed land designated 
for industrial or other employment use, and must be conducted in 
accordance with OAR 660-009-0015. 
 
* * *  * * 
 
(4) If the inventory demonstrates that the development capacity of land 
inside the UGB is inadequate to accommodate the estimated 20-year needs 
determined under OAR 660-024-0040, the local government must amend the 
plan to satisfy the need deficiency, either by increasing the development 
capacity of land already inside the city or by expanding the UGB, or both, 
and in accordance with ORS 197.296 where applicable. Prior to expanding 
the UGB, a local government must demonstrate that the estimated needs 
cannot reasonably be accommodated on land already inside the UGB. If the 
local government determines there is a need to expand the UGB, changes to 
the UGB must be determined by evaluating alternative boundary locations 
consistent with Goal 14 and applicable rules at OAR 660-024-0060 or 660-
024-0065 and 660-024-0067. 
 
 
660-024-0080 
 
LCDC Review Required for UGB Amendments 
A metropolitan service district that amends its UGB to include more than 
100 acres, or a city with a population of 2,500 or more within its UGB that 
amends the UGB to include more than 50 acres shall submit the amendment 
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to the Commission in the manner provided for periodic review under ORS 
197.628 to 197.650 and OAR 660-025-0175. 
 
OAR Ch 660, Division 25, Periodic Review 
 
660-025-0020 
 
Definitions 
For the purposes of this division, the definitions contained in ORS 197.015, 
197.303, and 197.747 shall apply unless the context requires otherwise. In 
addition, the following definitions apply: 
(1) "Filed" or "Submitted" means that the required documents have been 
received by the Department of Land Conservation and Development at its 
Salem, Oregon, office. 
(2) "Final Decision" means the completion by the local government of a 
work task on an approved work program, including the adoption of 
supporting findings and any amendments to the comprehensive plan or land 
use regulations. A decision is final when the local government's decision is 
transmitted to the department for review. 
(3) "Metropolitan planning organization" means an organization located 
wholly within the State of Oregon and designated by the Governor to 
coordinate transportation planning in an urbanized area of the state pursuant 
to 49 USC § 5303(c). 
(4) "Objection" means a written complaint concerning the adequacy of an 
evaluation, proposed work program, or completed work task. 
(5) "Participated at the local level" means to have provided substantive 
comment, evidence, documents, correspondence, or testimony to the local 
government during the local proceedings regarding a decision on an 
evaluation, work program or work task. 
 
660-025-0040 
 
Exclusive Jurisdiction of LCDC 
 
 (2) Pursuant to ORS 197.626, the commission has exclusive jurisdiction for 
review of the following final decisions for compliance with the statewide 
planning goals: 
(a) An amendment of an urban growth boundary by a metropolitan service 
district that adds more than 100 acres to the area within its urban growth 
boundary; 
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660-025-0175 
 
Review of UGB Amendments and Urban Reserve Area Designations 
(1) A local government must submit the following land use decisions to the 
department for review for compliance with the applicable statewide planning 
goals, statutes and rules in the manner provided for review of a work task 
under ORS 197.633: 
(a) An amendment of an urban growth boundary by a metropolitan service 
district that adds more than 100 acres to the area within its urban growth 
boundary; 
(b) An amendment of an urban growth boundary by a city with a population 
of 2,500 or more within its urban growth boundary that adds more than 50 
acres to the area within the urban growth boundary, except as provided by 
ORS 197A.325 and OAR 660-038-0020(10); 
(c) A designation of an area as an urban reserve under ORS 195.137 to 
195.145 by a metropolitan service district or by a city with a population of 
2,500 or more within its urban growth boundary; 
(d) An amendment of the boundary of an urban reserve by a metropolitan 
service district; 
(e) An amendment of the boundary of an urban reserve to add more than 50 
acres to the urban reserve by a city with a population of 2,500 of more 
within its urban growth boundary; and 
(f) A designation or an amendment to the designation of a rural reserve 
under ORS 195.137 to 195.145 by a county, in coordination with a 
metropolitan service district, including an amendment of the boundary of a 
rural reserve. 
(2) A local government may submit a comprehensive plan amendment or 
land use regulation amendment to the department for review for compliance 
with the applicable statewide planning goals, statutes and rules in the 
manner provided for review of a work task under ORS 197.633 when it is a 
task on a work program for sequential submittal of an urban growth 
boundary as provided in ORS 197.626(3) and OAR 660-025-0185. 
(3) The standards and procedures in this rule govern the local government 
process and submittal, and department and commission review. 
(4) The local government must provide notice of the proposed amendment 
according to the procedures and requirements for post-acknowledgement 
plan amendments in ORS 197.610 and OAR 660-018-0020. 
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(5) The local government must submit its final decision amending its 
comprehensive plan or urban growth boundary, or designating urban reserve 
areas, to the department according to all the requirements for a work task 
submittal in OAR 660-025-0130 and 660-025-0140. 
(6) Department and commission review and decision on the submittal from 
the local government must follow the procedures and requirements for 
review and decision of a work task submittal in OAR 660-025-0085, 660-
025-0140 to 660-025-0160, and 660-025-0185. 
 
660-025-0085 
 
Commission Hearings Notice and Procedures 
(1) Hearings before the commission on a referral of a local government 
submittal of a work program or hearings on referral or appeal of a work task 
must be noticed and conducted in accordance with this rule. 
* * * * * 
 (4) The director may prepare a written report to the commission on an 
appeal or referral. If a report is prepared, the director must send a copy to the 
local government, objectors, the appellant, and individuals requesting the 
report in writing. 
(5) Commission hearings will be conducted using the following procedures: 
(a) The chair will open the hearing and explain the proceedings; 
(b) The director or designee will present an oral report regarding the nature 
of the matter before the commission, an explanation of the director’s 
decision, if any, and other information to assist the commission in reaching a 
decision * * * * * 
 (c) Participation in the hearing is limited to: 
(A) The local government or governments whose decision is under review; 
(B) Persons who filed a valid objection to the local decision in the case of 
commission hearing on a referral; 
(C) Persons who filed a valid appeal of the director’s decision in the case of 
a commission hearing on an appeal; and 
(D) Other affected local governments. 
(d) Standing to file an appeal of a work task is governed by OAR 660-025-
0150. 
(e) Persons or their authorized representative may present oral argument. 
(f) The local government that submitted the task may provide general 
information from the record on the task submittal and address those issues 
raised in the department review, objections, or the appeal. A person who 
submitted objections or an appeal may address only those issues raised in the 
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objections or the appeal submitted by that person. Other affected local 
governments may address only those issues raised in objections or an appeal. 
(g) As provided in ORS 197.633(3), the commission will confine its review 
of evidence to the local record. 
(h) The director or commission may take official notice of law defined as: 
(A) The decisional, constitutional and public statutory law of Oregon, the 
United States and any state, territory or other jurisdiction of the United 
States. 
(B) Public and private official acts of the legislative, executive and judicial 
departments of this state, the United States, and any other state, territory or 
other jurisdiction of the United States. 
(C) Regulations, ordinances and similar legislative enactments issued by or 
under the authority of the United States or any state, territory or possession 
of the United States. 
(D) Rules of court of any court of this state or any court of record of the 
United States or of any state, territory or other jurisdiction of the United 
States. 
(E) The law of an organization of nations and of foreign nations and public 
entities in foreign nations. 
(F) An ordinance, comprehensive plan or enactment of any local government 
in this state, or a right derived therefrom. 
 
660-025-0140 
 
Notice and Filing of Objections (Work Task Phase) 
(1) After the local government makes a final decision on a work task or 
comprehensive plan amendment listed in ORS 197.626(1) and OAR 660-
025-0175, the local government must notify the department and persons who 
participated at the local level orally or in writing during the local process or 
who requested notice in writing. The local government notice must contain 
the following information: 
(a) Where a person can review a copy of the local government's final 
decision, and how a person may obtain a copy of the final decision; 
(b) The requirements listed in section (2) of this rule for filing a valid 
objection to the work task or comprehensive plan amendment listed in OAR 
660-025-0175; and 
(c) That objectors must give a copy of the objection to the local government. 
(2) Persons who participated orally or in writing in the local process leading 
to the final decision may object to the local government's submittal. To be 
valid, objections must: 
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(a) Be in writing and filed with the department's Salem office no later than 
21 days from the date the local government sent the notice; 
(b) Clearly identify an alleged deficiency in the work task or adopted 
comprehensive plan amendment sufficiently to identify the relevant section 
of the final decision and the statute, goal, or administrative rule the submittal 
is alleged to have violated; 
(c) Suggest specific revisions that would resolve the objection; and 
(d) Demonstrate that the objecting party participated orally or in writing in 
the local process leading to the final decision. 
(3) Objections that do not meet the requirements of section (2) of this rule 
will not be considered by the director or commission. 
 
660-025-0150 
 
Director Action and Appeal of Director Action (Work Task Phase) 
(1) In response to a completed work task or other plan amendment submitted 
to the department for review in accordance with OAR 660-025-0140, the 
director may: 
(a) Issue an order approving the completed work task or plan amendment; 
(b) Issue an order remanding the work task or plan amendment to the local 
government including, for a work task only, a date for resubmittal; 
(c) Refer the work task or plan amendment to the commission for review and 
action ;  * * * * * 
 
 
660-025-0160 
 
Commission Review of Referrals and Appeals (Work Task Phase) 
(1) The commission shall hear appeals and referrals of work tasks or other 
plan amendments according to the applicable procedures in OAR 660-025-
0085 and 660-025-0150. 
(2) The commission’s standard of review, as provided in ORS 197.633(3), 
is: 
(a) For evidentiary issues, whether there is substantial evidence in the record 
as a whole to support the local government’s decision. 
(b) For procedural issues, whether the local government failed to follow the 
procedures applicable to the matter before the local government in a manner 
that prejudiced the substantial rights of a party to the proceeding. 
(c) For issues concerning compliance with applicable laws, whether the local 
government’s decision on the whole complies with applicable statutes, 
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statewide land use planning goals, administrative rules, the comprehensive 
plan, the regional framework plan, the functional plan and land use 
regulations. The commission shall defer to a local government’s 
interpretation of its comprehensive plan or land use regulation in the manner 
provided in ORS 197.829 or to Metro’s interpretation of its regional 
framework plan or functional plans. For purposes of this subsection, 
“complies” has the meaning given the term “compliance” in the phrase 
“compliance with the goals” in ORS 197.747. 
(3) In response to a referral or appeal, the director may prepare and submit a 
report to the commission. 
(4) The department must send a copy of the report to the local government, 
all persons who submitted objections, and other persons who appealed the 
director's decision. The department must send the report at least 21 days 
before the commission meeting to consider the referral or appeal. 
(5) The persons specified in OAR 660-025-0085(5)(c) may file written 
exceptions to the director's report within 10 days of the date the report is 
sent. Objectors may refer to or append to their exceptions any document 
from the local record, whether or not the local government submitted it to 
the department under OAR 660-025-0130. The director may issue a response 
to exceptions and may make revisions to the director's report in response to 
exceptions. The department may provide the commission a response or 
revised report at or prior to its hearing on the referral or appeal. A revised 
director's report is not required to be sent at least 21 days prior to the 
commission hearing. 
(6) The commission shall hear appeals based on the local record. The written 
record shall consist of the submittal, timely objections, the director's report, 
timely exceptions to the director's report including materials described in 
section (5) of this rule, the director's response to exceptions and revised 
report if any, and the appeal if one was filed. 
(7) Following its hearing, the commission must issue an order that does one 
or more of the following: 
(a) Approves the work task or plan amendment or a portion of the task or 
plan amendment; 
(b) Remands the work task or plan amendment or a portion of the task or 
plan amendment to the local government, including, for a work task only, a 
date for resubmittal; 
(c) Requires specific plan or land use regulation revisions to be completed 
by a specific date. Where specific revisions are required, the order shall 
specify that no further review is necessary. These changes are final when 
adopted by the local government. The failure to adopt the required revisions 
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by the date established in the order shall constitute failure to complete a 
work task or plan amendment by the specified deadline requiring the director 
to initiate a hearing before the commission according to the procedures in 
OAR 660-025-0170(3); 
(d) Amends the work program to add a task authorized under OAR 660-025-
0170(1)(b); or 
(e) Modifies the schedule for the approved work program in order to 
accommodate additional work on a remanded work task. 
(8) If the commission approves the work task or plan amendment or portion 
of a work task or plan amendment under subsection (7)(a) of this rule and no 
appeal to the Court of Appeals is filed within the time provided in ORS 
197.651, the work task or plan amendment or portion of a work task or plan 
amendment shall be deemed acknowledged. If the commission decision on a 
work task or plan amendment is under subsection (7)(b) through (e) of this 
rule and no appeal to the Court of Appeals is filed within the time provided 
in ORS 197.651, the decision is final. 
 
OREGON REVISED STATUTES 
 
URBAN GROWTH BOUNDARIES AND NEEDED HOUSING WITHIN 
BOUNDARIES 
  
      197.295 Definitions for ORS 197.295 to 197.314 and 197.475 to 197.490. As used 
in ORS 197.295 to 197.314 and 197.475 to 197.490: 
      (1) “Buildable lands” means lands in urban and urbanizable areas that are suitable, 
available and necessary for residential uses. “Buildable lands” includes both vacant land 
and developed land likely to be redeveloped. 
      (2) “Manufactured dwelling park” has the meaning given that term in ORS 446.003. 
      (3) “Government assisted housing” means housing that is financed in whole or part 
by either a federal or state housing agency or a housing authority as defined in ORS 
456.005, or housing that is occupied by a tenant or tenants who benefit from rent 
supplements or housing vouchers provided by either a federal or state housing agency or 
a local housing authority. 
      (4) “Manufactured homes” has the meaning given that term in ORS 446.003. 
      (5) “Mobile home park” has the meaning given that term in ORS 446.003. 
      (6) “Periodic review” means the process and procedures as set forth in ORS 197.628 
to 197.651. 
      (7) “Urban growth boundary” means an urban growth boundary included or 
referenced in a comprehensive plan. [1981 c.884 §4; 1983 c.795 §1; 1987 c.785 §1; 1989 
c.648 §51; 1991 c.226 §16; 1991 c.612 §12; 1995 c.79 §73; 1995 c.547 §2] 
 

      197.296 Factors to establish sufficiency of buildable lands within urban growth 
boundary; analysis and determination of residential housing patterns. (1)(a) The 
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provisions of subsections (2) to (9) of this section apply to metropolitan service district 
regional framework plans and local government comprehensive plans for lands within the 
urban growth boundary of a city that is located outside of a metropolitan service district 
and has a population of 25,000 or more. 
* * * * * 
      (2) At periodic review pursuant to ORS 197.628 to 197.651 or at any 
other legislative review of the comprehensive plan or regional framework 
plan that concerns the urban growth boundary and requires the application of 
a statewide planning goal relating to buildable lands for residential use, a 
local government shall demonstrate that its comprehensive plan or regional 
framework plan provides sufficient buildable lands within the urban growth 
boundary established pursuant to statewide planning goals to accommodate 
estimated housing needs for 20 years. The 20-year period shall commence 
on the date initially scheduled for completion of the periodic or legislative 
review. 
      (3) In performing the duties under subsection (2) of this section, a local 
government shall: 
      (a) Inventory the supply of buildable lands within the urban growth 
boundary and determine the housing capacity of the buildable lands; and 
      (b) Conduct an analysis of housing need by type and density range, in 
accordance with ORS 197.303 and statewide planning goals and rules 
relating to housing, to determine the number of units and amount of land 
needed for each needed housing type for the next 20 years. 
      (4)(a) For the purpose of the inventory described in subsection (3)(a) of 
this section, “buildable lands” includes: 
      (A) Vacant lands planned or zoned for residential use; 
      (B) Partially vacant lands planned or zoned for residential use; 
      (C) Lands that may be used for a mix of residential and employment uses 
under the existing planning or zoning; and 
      (D) Lands that may be used for residential infill or redevelopment. 
      (b) For the purpose of the inventory and determination of housing 
capacity described in subsection (3)(a) of this section, the local government 
must demonstrate consideration of: 
      (A) The extent that residential development is prohibited or restricted by 
local regulation and ordinance, state law and rule or federal statute and 
regulation; 
      (B) A written long term contract or easement for radio, 
telecommunications or electrical facilities, if the written contract or 
easement is provided to the local government; and 
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      (C) The presence of a single family dwelling or other structure on a lot 
or parcel. 
      (c) Except for land that may be used for residential infill or 
redevelopment, a local government shall create a map or document that may 
be used to verify and identify specific lots or parcels that have been 
determined to be buildable lands. 
      (5)(a) Except as provided in paragraphs (b) and (c) of this subsection, the 
determination of housing capacity and need pursuant to subsection (3) of this 
section must be based on data relating to land within the urban growth 
boundary that has been collected since the last periodic review or five years, 
whichever is greater. The data shall include: 
      (A) The number, density and average mix of housing types of urban 
residential development that have actually occurred; 
      (B) Trends in density and average mix of housing types of urban 
residential development; 
      (C) Demographic and population trends; 
      (D) Economic trends and cycles; and 
      (E) The number, density and average mix of housing types that have 
occurred on the buildable lands described in subsection (4)(a) of this section. 
      (b) A local government shall make the determination described in 
paragraph (a) of this subsection using a shorter time period than the time 
period described in paragraph (a) of this subsection if the local government 
finds that the shorter time period will provide more accurate and reliable 
data related to housing capacity and need. The shorter time period may not 
be less than three years. 
      (c) A local government shall use data from a wider geographic area or 
use a time period for economic cycles and trends longer than the time period 
described in paragraph (a) of this subsection if the analysis of a wider 
geographic area or the use of a longer time period will provide more 
accurate, complete and reliable data relating to trends affecting housing need 
than an analysis performed pursuant to paragraph (a) of this subsection. The 
local government must clearly describe the geographic area, time frame and 
source of data used in a determination performed under this paragraph. 
      (6) If the housing need determined pursuant to subsection (3)(b) of this 
section is greater than the housing capacity determined pursuant to 
subsection (3)(a) of this section, the local government shall take one or more 
of the following actions to accommodate the additional housing need: 
      (a) Amend its urban growth boundary to include sufficient buildable 
lands to accommodate housing needs for the next 20 years. As part of this 
process, the local government shall consider the effects of measures taken 
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pursuant to paragraph (b) of this subsection. The amendment shall include 
sufficient land reasonably necessary to accommodate the siting of new 
public school facilities. The need and inclusion of lands for new public 
school facilities shall be a coordinated process between the affected public 
school districts and the local government that has the authority to approve 
the urban growth boundary; 
      (b) Amend its comprehensive plan, regional framework plan, functional 
plan or land use regulations to include new measures that demonstrably 
increase the likelihood that residential development will occur at densities 
sufficient to accommodate housing needs for the next 20 years without 
expansion of the urban growth boundary. A local government or 
metropolitan service district that takes this action shall monitor and record 
the level of development activity and development density by housing type 
following the date of the adoption of the new measures; or 
      (c) Adopt a combination of the actions described in paragraphs (a) and 
(b) of this subsection. 
      (7) Using the analysis conducted under subsection (3)(b) of this section, 
the local government shall determine the overall average density and overall 
mix of housing types at which residential development of needed housing 
types must occur in order to meet housing needs over the next 20 years. If 
that density is greater than the actual density of development determined 
under subsection (5)(a)(A) of this section, or if that mix is different from the 
actual mix of housing types determined under subsection (5)(a)(A) of this 
section, the local government, as part of its periodic review, shall adopt 
measures that demonstrably increase the likelihood that residential 
development will occur at the housing types and density and at the mix of 
housing types required to meet housing needs over the next 20 years. 
      (8)(a) A local government outside a metropolitan service district that 
takes any actions under subsection (6) or (7) of this section shall 
demonstrate that the comprehensive plan and land use regulations comply 
with goals and rules adopted by the commission and implement ORS 
197.295 to 197.314. 
      (b) The local government shall determine the density and mix of housing 
types anticipated as a result of actions taken under subsections (6) and (7) of 
this section and monitor and record the actual density and mix of housing 
types achieved. The local government shall compare actual and anticipated 
density and mix. The local government shall submit its comparison to the 
commission at the next periodic review or at the next legislative review of its 
urban growth boundary, whichever comes first. 
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      (9) In establishing that actions and measures adopted under subsections 
(6) and (7) of this section demonstrably increase the likelihood of higher 
density residential development, the local government shall at a minimum 
ensure that land zoned for needed housing is in locations appropriate for the 
housing types identified under subsection (3) of this section and is zoned at 
density ranges that are likely to be achieved by the housing market using the 
analysis in subsection (3) of this section. Actions or measures, or both, may 
include but are not limited to: 
      (a) Increases in the permitted density on existing residential land; 
      (b) Financial incentives for higher density housing; 
      (c) Provisions permitting additional density beyond that generally 
allowed in the zoning district in exchange for amenities and features 
provided by the developer; 
      (d) Removal or easing of approval standards or procedures; 
      (e) Minimum density ranges; 
      (f) Redevelopment and infill strategies; 
      (g) Authorization of housing types not previously allowed by the plan or 
regulations; 
      (h) Adoption of an average residential density standard; and 
      (i) Rezoning or redesignation of nonresidential land. 
      (10)(a) The provisions of this subsection apply to local government 
comprehensive plans for lands within the urban growth boundary of a city 
that is located outside of a metropolitan service district and has a population 
of less than 25,000. 
      (b) At periodic review pursuant to ORS 197.628 to 197.651 or at any 
other legislative review of the comprehensive plan that requires the 
application of a statewide planning goal relating to buildable lands for 
residential use, a city shall, according to rules of the commission: 
      (A) Determine the estimated housing needs within the jurisdiction for the 
next 20 years; 
      (B) Inventory the supply of buildable lands available within the urban 
growth boundary to accommodate the estimated housing needs determined 
under this subsection; and 
      (C) Adopt measures necessary to accommodate the estimated housing 
needs determined under this subsection. 
      (c) For the purpose of the inventory described in this subsection, 
“buildable lands” includes those lands described in subsection (4)(a) of this 
section. [1995 c.547 §3; 2001 c.908 §1; 2003 c.177 §1; 2015 c.27 §19; 2017 
c.102 §1] 
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      197.015 Definitions for ORS chapters 195, 196, 197 and ORS 
197A.300 to 197A.325. As used in ORS chapters 195, 196 and 197 and 
ORS 197A.300 to 197A.325, unless the context requires otherwise: 
* * * * * 
      (8) “Goals” means the mandatory statewide land use planning standards 
adopted by the commission pursuant to ORS chapters 195, 196 and 197. 
* * * * * 
      (13) “Local government” means any city, county or metropolitan service 
district formed under ORS chapter 268 or an association of local 
governments performing land use planning functions under ORS 195.025. 
      (14) “Metro” means a metropolitan service district organized under ORS 
chapter 268. 
      (15) “Metro planning goals and objectives” means the land use goals and 
objectives that a metropolitan service district may adopt under ORS 268.380 
(1)(a). The goals and objectives do not constitute a comprehensive plan. 
      (16) “Metro regional framework plan” means the regional framework 
plan required by the 1992 Metro Charter or its separate components. Neither 
the regional framework plan nor its individual components constitute a 
comprehensive plan. 
 
      197.299 Metropolitan service district analysis of buildable land 
supply; schedule for accommodating needed housing; need for land for 
school; extension of schedule; revision of determination and analysis. (1) 
A metropolitan service district organized under ORS chapter 268 shall 
complete the inventory, determination and analysis required under ORS 
197.296 (3) not later than six years after completion of the previous 
inventory, determination and analysis. 
      (2)(a) The metropolitan service district shall take such action as 
necessary under ORS 197.296 (6)(a) to accommodate one-half of a 20-year 
buildable land supply determined under ORS 197.296 (3) within one year of 
completing the analysis. 
      (b) The metropolitan service district shall take all final action under ORS 
197.296 (6)(a) necessary to accommodate a 20-year buildable land supply 
determined under ORS 197.296 (3) within two years of completing the 
analysis. 
      (c) The metropolitan service district shall take action under ORS 197.296 
(6)(b), within one year after the analysis required under ORS 197.296 (3)(b) 
is completed, to provide sufficient buildable land within the urban growth 
boundary to accommodate the estimated housing needs for 20 years from the 
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time the actions are completed. The metropolitan service district shall 
consider and adopt new measures that the governing body deems appropriate 
under ORS 197.296 (6)(b). 
* * * * * 
      (5) Three years after completing its most recent demonstration of 
sufficient buildable lands under ORS 197.296, a metropolitan service district 
may, on a single occasion, revise the determination and analysis required as 
part of the demonstration for the purpose of considering an amendment to 
the metropolitan service district’s urban growth boundary, provided: 
      (a) The metropolitan service district has entered into an 
intergovernmental agreement and has designated rural reserves and urban 
reserves under ORS 195.141 and 195.145 with each county located within 
the district; 
      (b) The commission has acknowledged the rural reserve and urban 
reserve designations described in paragraph (a) of this subsection; 
      (c) One or more cities within the metropolitan service district have 
proposed a development that would require expansion of the urban growth 
boundary; 
      (d) The city or cities proposing the development have provided evidence 
to the metropolitan service district that the proposed development would 
provide additional needed housing to the needed housing included in the 
most recent determination and analysis; 
      (e) The location chosen for the proposed development is adjacent to the 
city proposing the development; and 
      (f) The location chosen for the proposed development is located within 
an area designated and acknowledged as an urban reserve. 
      (6)(a) If a metropolitan service district, after revising its most recent 
determination and analysis pursuant to subsection (5) of this section, 
concludes that an expansion of its urban growth boundary is warranted, the 
metropolitan service district may take action to expand its urban growth 
boundary in one or more locations to accommodate the proposed 
development, provided the urban growth boundary expansion does not 
exceed a total of 1,000 acres. 
      (b) A metropolitan service district that expands its urban growth 
boundary under this subsection: 
      (A) Must adopt the urban growth boundary expansion not more than four 
years after completing its most recent demonstration of sufficient buildable 
lands under ORS 197.296; and 
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      (B) Is exempt from the boundary location requirements described in the 
statewide land use planning goals relating to urbanization. [1997 c.763 §2; 
2001 c.908 §2; 2005 c.590 §1; 2007 c.579 §2; 2014 c.92 §5; 2017 c.199 §1] 
 
 
197.303 “Needed housing” defined. (1) As used in ORS 197.307, “needed 
housing” means all housing on land zoned for residential use or mixed 
residential and commercial use that is determined to meet the need shown 
for housing within an urban growth boundary at price ranges and rent levels 
that are affordable to households within the county with a variety of 
incomes, including but not limited to households with low incomes, very 
low incomes and extremely low incomes, as those terms are defined by the 
United States Department of Housing and Urban Development under 42 
U.S.C. 1437a. “Needed housing” includes the following housing types: 
      (a) Attached and detached single-family housing and multiple family 
housing for both owner and renter occupancy; 
      (b) Government assisted housing; 
      (c) Mobile home or manufactured dwelling parks as provided in ORS 
197.475 to 197.490; 
      (d) Manufactured homes on individual lots planned and zoned for single-
family residential use that are in addition to lots within designated 
manufactured dwelling subdivisions; and 
      (e) Housing for farmworkers. 
      (2) Subsection (1)(a) and (d) of this section does not apply to: 
      (a) A city with a population of less than 2,500. 
      (b) A county with a population of less than 15,000. 
      (3) A local government may take an exception under ORS 197.732 to the 
definition of “needed housing” in subsection (1) of this section in the same 
manner that an exception may be taken under the goals. [1981 c.884 §6; 
1983 c.795 §2; 1989 c.380 §1; 2011 c.354 §2; 2017 c.745 §4] 
 
 
197.307 Effect of need for certain housing in urban growth areas; 
approval standards for residential development; placement standards 
for approval of manufactured dwellings. (1) The availability of 
affordable, decent, safe and sanitary housing opportunities for persons of 
lower, middle and fixed income, including housing for farmworkers, is a 
matter of statewide concern. 
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      (2) Many persons of lower, middle and fixed income depend on 
government assisted housing as a source of affordable, decent, safe and 
sanitary housing. 
      (3) When a need has been shown for housing within an urban growth 
boundary at particular price ranges and rent levels, needed housing shall be 
permitted in one or more zoning districts or in zones described by some 
comprehensive plans as overlay zones with sufficient buildable land to 
satisfy that need. 
      (4) Except as provided in subsection (6) of this section, a local 
government may adopt and apply only clear and objective standards, 
conditions and procedures regulating the development of housing, including 
needed housing. 
 
      197.626 Submission of land use decisions that expand urban growth 
boundary or designate urban or rural reserves. (1) A local government 
shall submit for review and the Land Conservation and Development 
Commission shall review the following final land use decisions in the 
manner provided for review of a work task under ORS 197.633 and subject 
to subsection (3) of this section: 
      (a) An amendment of an urban growth boundary by a metropolitan 
service district that adds more than 100 acres to the area within its urban 
growth boundary; 
 
      197.650 Appeal to Court of Appeals; standing. (1) A Land 
Conservation and Development Commission final order issued pursuant to 
ORS 197.180, 197.251, 197.626, 197.628 to 197.651, 197.652 to 197.658, 
197.659, 215.780 or 215.788 to 215.794 may be appealed to the Court of 
Appeals by persons who participated in proceedings, if any, that led to 
issuance of the final order being appealed. 
      (2) Jurisdiction for judicial review of a final order of the commission 
issued pursuant to ORS 197.180, 197.251, 197.626, 197.628 to 197.651, 
197.652 to 197.658, 197.659, 215.780 or 215.788 to 215.794 is conferred 
upon the Court of Appeals. [1981 c.748 §10; 1983 c.827 §52; 1989 c.761 
§8; 1991 c.612 §16; 1997 c.247 §1; 1999 c.622 §7; 2009 c.606 §5; 2009 
c.873 §13a; 2011 c.469 §5] 
Note: See note under 197.646. 
  
      197.651 Appeal to Court of Appeals for judicial review of final order 
of Land Conservation and Development Commission. (1) Judicial review 
of a final order of the Land Conservation and Development Commission 
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under ORS 197.626 concerning the designation of urban reserves under ORS 
195.145 (1)(b) or rural reserves under ORS 195.141 is as provided in 
subsections (3) to (12) of this section. 
      (2) Judicial review of any other final order of the commission under 
ORS 197.626 or of a final order of the commission under 197.180, 197.251, 
197.628 to 197.651, 197.652 to 197.658, 197.659, 215.780 or 215.788 to 
215.794 is as provided in subsections (3) to (7), (9), (10) and (12) of this 
section. 
      (3) A proceeding for judicial review under this section may be instituted 
by filing a petition in the Court of Appeals. The petition must be filed within 
21 days after the date the commission delivered or mailed the order upon 
which the petition is based. 
      (4) The filing of the petition, as set forth in subsection (3) of this section, 
and service of a petition on the persons who submitted oral or written 
testimony in the proceeding before the commission are jurisdictional and 
may not be waived or extended. 
      (5) The petition must state the nature of the order the petitioner seeks to 
have reviewed. Copies of the petition must be served by registered or 
certified mail upon the commission and the persons who submitted oral or 
written testimony in the proceeding before the commission. 
      (6) Within 21 days after service of the petition, the commission shall 
transmit to the Court of Appeals the original or a certified copy of the entire 
record of the proceeding under review. However, by stipulation of the 
parties to the review proceeding, the record may be shortened. The Court of 
Appeals may tax a party that unreasonably refuses to stipulate to limit the 
record for the additional costs. The Court of Appeals may require or permit 
subsequent corrections or additions to the record. Except as specifically 
provided in this subsection, the Court of Appeals may not tax the cost of the 
record to the petitioner or an intervening party. However, the Court of 
Appeals may tax the costs to a party that files a frivolous petition for judicial 
review. 
      (7) Petitions and briefs must be filed within time periods and in a manner 
established by the Court of Appeals by rule. 
      (8) The Court of Appeals shall: 
      (a) Hear oral argument within 49 days of the date of transmittal of the 
record unless the Court of Appeals determines that the ends of justice served 
by holding oral argument on a later day outweigh the best interests of the 
public and the parties. However, the Court of Appeals may not hold oral 
argument more than 49 days after the date of transmittal of the record 
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because of general congestion of the court calendar or lack of diligent 
preparation or attention to the case by a member of the court or a party. 
      (b) Set forth in writing and provide to the parties a determination to hear 
oral argument more than 49 days from the date the record is transmitted, 
together with the reasons for the determination. The Court of Appeals shall 
schedule oral argument as soon as is practicable. 
      (c) Consider, in making a determination under paragraph (b) of this 
subsection: 
      (A) Whether the case is so unusual or complex, due to the number of 
parties or the existence of novel questions of law, that 49 days is an 
unreasonable amount of time for the parties to brief the case and for the 
Court of Appeals to prepare for oral argument; and 
      (B) Whether the failure to hold oral argument at a later date likely would 
result in a miscarriage of justice. 
      (9) The court: 
      (a) Shall limit judicial review of an order reviewed under this section to 
the record. 
      (b) May not substitute its judgment for that of the Land Conservation 
and Development Commission as to an issue of fact. 
      (10) The Court of Appeals may affirm, reverse or remand an order 
reviewed under this section. The Court of Appeals shall reverse or remand 
the order only if the court finds the order is: 
      (a) Unlawful in substance or procedure. However, error in procedure is 
not cause for reversal or remand unless the Court of Appeals determines that 
substantial rights of the petitioner were prejudiced. 
      (b) Unconstitutional. 
      (c) Not supported by substantial evidence in the whole record as to facts 
found by the commission. 
      (11) The Court of Appeals shall issue a final order on the petition for 
judicial review with the greatest possible expediency. 
      (12) If the order of the commission is remanded by the Court of Appeals 
or the Supreme Court, the commission shall respond to the court’s appellate 
judgment within 30 days. [2007 c.723 §9; 2011 c.469 §6] 
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79th OREGON LEGISLATIVE ASSEMBLY--2017 Regular Session

Enrolled

House Bill 2095
Introduced and printed pursuant to House Rule 12.00. Presession filed (at the request of House In-

terim Committee on Rural Communities, Land Use and Water)

CHAPTER .................................................

AN ACT

Relating to amendment to an urban growth boundary by a metropolitan service district based on a

one-time revision of the most recent demonstration of sufficient buildable lands; amending ORS

197.299.

Be It Enacted by the People of the State of Oregon:

SECTION 1. ORS 197.299 is amended to read:

197.299. (1) A metropolitan service district organized under ORS chapter 268 shall complete the

inventory, determination and analysis required under ORS 197.296 (3) not later than six years after

completion of the previous inventory, determination and analysis.

(2)(a) The metropolitan service district shall take such action as necessary under ORS 197.296

(6)(a) to accommodate one-half of a 20-year buildable land supply determined under ORS 197.296 (3)

within one year of completing the analysis.

(b) The metropolitan service district shall take all final action under ORS 197.296 (6)(a) neces-

sary to accommodate a 20-year buildable land supply determined under ORS 197.296 (3) within two

years of completing the analysis.

(c) The metropolitan service district shall take action under ORS 197.296 (6)(b), within one year

after the analysis required under ORS 197.296 (3)(b) is completed, to provide sufficient buildable land

within the urban growth boundary to accommodate the estimated housing needs for 20 years from

the time the actions are completed. The metropolitan service district shall consider and adopt new

measures that the governing body deems appropriate under ORS 197.296 (6)(b).

(3) The Land Conservation and Development Commission may grant an extension to the time

limits of subsection (2) of this section if the Director of the Department of Land Conservation and

Development determines that the metropolitan service district has provided good cause for failing

to meet the time limits.

(4)(a) The metropolitan service district shall establish a process to expand the urban growth

boundary to accommodate a need for land for a public school that cannot reasonably be accommo-

dated within the existing urban growth boundary. The metropolitan service district shall design the

process to:

(A) Accommodate a need that must be accommodated between periodic analyses of urban growth

boundary capacity required by subsection (1) of this section; and

(B) Provide for a final decision on a proposal to expand the urban growth boundary within four

months after submission of a complete application by a large school district as defined in ORS

195.110.
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(b) At the request of a large school district, the metropolitan service district shall assist the

large school district to identify school sites required by the school facility planning process de-

scribed in ORS 195.110. A need for a public school is a specific type of identified land need under

ORS 197.298 (3).

(5) Three years after completing its most recent demonstration of sufficient buildable

lands under ORS 197.296, a metropolitan service district may, on a single occasion, revise the

determination and analysis required as part of the demonstration for the purpose of consid-

ering an amendment to the metropolitan service district’s urban growth boundary, provided:

(a) The metropolitan service district has entered into an intergovernmental agreement

and has designated rural reserves and urban reserves under ORS 195.141 and 195.145 with

each county located within the district;

(b) The commission has acknowledged the rural reserve and urban reserve designations

described in paragraph (a) of this subsection;

(c) One or more cities within the metropolitan service district have proposed a develop-

ment that would require expansion of the urban growth boundary;

(d) The city or cities proposing the development have provided evidence to the metro-

politan service district that the proposed development would provide additional needed

housing to the needed housing included in the most recent determination and analysis;

(e) The location chosen for the proposed development is adjacent to the city proposing

the development; and

(f) The location chosen for the proposed development is located within an area designated

and acknowledged as an urban reserve.

(6)(a) If a metropolitan service district, after revising its most recent determination and

analysis pursuant to subsection (5) of this section, concludes that an expansion of its urban

growth boundary is warranted, the metropolitan service district may take action to expand

its urban growth boundary in one or more locations to accommodate the proposed develop-

ment, provided the urban growth boundary expansion does not exceed a total of 1,000 acres.

(b) A metropolitan service district that expands its urban growth boundary under this

subsection:

(A) Must adopt the urban growth boundary expansion not more than four years after

completing its most recent demonstration of sufficient buildable lands under ORS 197.296;

and

(B) Is exempt from the boundary location requirements described in the statewide land

use planning goals relating to urbanization.
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