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ANSWERING BRIEF OF RESPONDENT LAND CONSERVATION
AND DEVELOPMENT COMMISSION

_______________

STATEMENT OF THE CASE

Respondent, the Land Conservation and Development Commission (LCDC),

generally accepts petitioner’s statement of the case as adequate for review but

restates the question presented and supplements the facts in the argument below.

Where noted, LCDC also relies on the answering brief provided by respondent

Metro.

Question Presented

Did LCDC correctly determine that Metro complied with Goal 14’s directive

to demonstrate that all of its need for single-family housing could not “reasonably

be accommodated” within the existing urban growth boundary?

Summary of Argument

Petitioner seeks judicial review of an LCDC order approving Metro’s

expansion of its urban growth boundary (UGB). Petitioner contends that Metro

misinterpreted and misapplied Goal 14’s requirement that a local government

first determine whether the identified need for single-family housing could

“reasonably be accommodated” within the existing UGB, and thus that LCDC

erred by approving Metro’s submittal. But LCDC determined that Metro—in

conducting a comprehensive analysis in which it determined that all but a small

portion of the need for single-family housing need could be met within the
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existing UGB—complied with that directive. In so ruling, LCDC neither

misapplied the substantial evidence standard nor unreasonably interpreted the

governing rules. Therefore, this court should affirm.

Procedural History

This case concerns the expansion of the UGB for the Portland

metropolitan area. In 2018, Metro enacted Ordinance 18-1427, expanding the

UGB to provide capacity for housing in the region until 2038. (SER 3). Under

ORS 197.626(1), in January 2019, Metro submitted that ordinance to the

Department of Land Conservation and Development (DLCD) for review.

(SER 1). Seven parties filed objections to the ordinance. (SER 1). In response,

DLCD issued a staff report recommending that LCDC reject those objections

and approve Metro’s submittal. (SER 4). Six parties filed written objections to

the staff report. (SER 2). In July 2019, LCDC held a public hearing on the

matter, reviewed the staff report and the written objections, and heard oral

argument from Metro, the objectors, and certain affected local governments.

(SER 2). In January 2020, LCDC issued an order rejecting all the objections

and approving Metro’s submittal. (See SER 1-56 (LCDC Approval Order 20-

UGB-001910)). Housing Land Advocates (HLA), one of the objecting parties,

now seeks judicial review of LCDC’s order.
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ANSWER TO ASSIGNMENT OF ERROR

LCDC correctly interpreted applicable provisions of law, correctly

determined, understood, and applied the substantial evidence standard, and

plausibly interpreted its own rules in its approval of Metro Ordinance 18-1427;

in particular, LCDC correctly interpreted Goal 14 when it approved Metro’s

conclusion that not all of the region’s needed single-family housing for the next

20 years could be “reasonably accommodated” inside the existing UGB.

Preservation

LCDC agrees that petitioner filed objections sufficient to preserve its

assignment of error for judicial review.

Standard of Review

LCDC’s final order is subject to judicial review under ORS 197.651.

Under that statute, this court may reverse or remand LCDC’s order only if the

order is unlawful in substance or procedure, unconstitutional, or is “[n]ot

supported by substantial evidence in the whole record as to facts found by the

commission.” ORS 197.651(10). “The ‘unlawful in substance review standard

* * * is for ‘a mistaken interpretation of the applicable law.’” Zimmerman v.

LCDC, 274 Or App 512, 519, 361 P3d 619 (2015) (quoting Mountain West

Investment Corp. v. City of Silverton, 175 or App 556, 559, 30 P3d 420 (2001)).

In applying that standard, this court will “defer to LCDC’s plausible
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interpretation of its own rule[s].” Barkers Five v. LCDC, 261 Or App 259, 302,

323 P3d 368 (2014).

To understand this court’s role on judicial review, it is helpful to

understand LCDC’s own role in reviewing Metro’s proposed UGB amendment.

LCDC reviews certain UGB amendments “in the manner provided by periodic

review for a work task under ORS 197.633.” ORS 197.626(1). Under

ORS 197.633, LCDC reviews purported evidentiary issues for “substantial

evidence in the record as a whole to support the local government’s decision.”

ORS 197.633(3)(a).1 Substantial evidence exists to support a finding of fact

1 ORS 197.633(3) sets out LCDC’s own standard of review:

“(a) For evidentiary issues, is whether there is substantial
evidence in the record as a whole to support the local
government’s decision.

“(b) For procedural issues, is whether the local government
failed to follow the procedures applicable to the matter before the
local government in a manner that prejudiced the substantial rights
of a party to the proceeding.

“(c) For issues concerning compliance with applicable laws,
is whether the local government’s decision on the whole complies
with applicable statutes, statewide land use planning goals,
administrative rules, the comprehensive plan, the regional
framework plan, the functional plan and land use regulations. The
commission shall defer to a local government’s interpretation of
the comprehensive plan or land use regulations in the manner
provided in ORS 197.829. For purposes of this paragraph,
‘complies’ has the meaning given to the term ‘compliance’ in the
phrase ‘compliance with the goals’ in ORS 197.747.”
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when the record, viewed as a whole, would permit a reasonable person to make

that finding. City of West Linn v. LCDC, 201 Or App 419, 431, 119 P3d 285

(2005); see also Armstrong v. Asten-Hill Company, 90 Or App 200, 206, 752

P2d 312 (1988) (“[I]f an agency’s finding is reasonable, keeping in mind the

evidence against the finding as well as the evidence supporting it, there is

substantial evidence.”).

Under ORS 197.633(3)(c), LCDC reviews for “compliance with

applicable laws” by assessing “whether the local government’s decision on the

whole complies with applicable statutes, statewide land use planning goals,

administrative rules, * * * and land use regulations.” Regarding a local

government’s compliance with the land use planning goals, specifically,

LCDC’s review for “‘compliance with the goals’ means the comprehensive

plan and regulations, on the whole, conform with the purposes of the goals and

any failure to meet individual goal requirements is technical or minor in

nature.” Former ORS 197.747, renumbered as ORS 197.627 (2020).

Importantly, the substantial-evidence standard set out in

ORS 197.633(3)(a)—and this court’s articulation of that standard in City of

West Linn, 201 Or App at 431—applies to LCDC’s review of Metro’s UGB

amendment. This court’s task, however, is not the same. Indeed, in conducting

the substantial-evidence review set out in ORS 197.651(10)(c), this court does

not “review the record on [its] own to determine whether [the local
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government’s] decisions, in fact, satisfied the substantial evidence standard.”

City of West Linn, 201 Or App at 428-29. Rather, this court’s role “is to

determine whether [LCDC] applied the correct legal test in deciding whether

[the local government’s] decision is supported by substantial evidence.” Id. at

429 (emphasis added) (quoting Citizens Against Irresponsible Growth v. Metro,

179 Or App 12, 21, 38 P3d 956 (2002)).

ARGUMENT

Petitioner challenges LCDC’s approval of the process by which Metro

conducted an inventory of available land for single-family homes within the

existing UGB. According to petitioner, Metro ran afoul of Goal 14’s

requirement that local governments consider whether an identified land need

can be accommodated within an existing UGB before considering expansion of

the UGB to meet that need. It follows, petitioner argues, that the portion of the

LCDC order that overruled petitioner’s objection on that basis is unlawful in

substance and unsupported by substantial evidence. Not so.

First, although petitioner asserts that LCDC’s order was unsupported by

substantial evidence, petitioner fails to explain how LCDC applied an incorrect

legal test in conducting its own substantial evidence review of Metro’s

submittal. For that reason alone, petitioner’s substantial evidence argument

must fail. Second, as explained in more detail below, LCDC did not mistakenly

interpret any applicable law in approving Metro’s UGB submittal. To the
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contrary, LCDC correctly determined that Metro’s submittal conformed with

the requirements set out in ORS 197.296 and Goal 14.

A. Legal framework

In Oregon, local governments must conduct land use planning in

accordance with a host of state statutes as well statewide land use planning

goals—and their implementing rules—adopted by LCDC. The operative goal

in this case is Goal 14, which requires local governments to establish and

maintain UGBs “to provide land for urban development needs and to identify

and separate urban and urbanizable land from rural land.” OAR 660-015-

0000(14). A local government may only expand its UGB after considering

several factors, including a “[d]emonstrated need for housing.” Id. To make

that showing, “[p]rior to expanding an urban growth boundary, local

governments shall demonstrate that needs cannot reasonably be accommodated

on land already inside the urban growth boundary.” Id.

The operative statute in this case is ORS 197.296, which requires a

metropolitan service district (i.e., Metro) or a city with a population of at least

25,000 to maintain adequate buildable land for housing within its UGB. To that

end, a local government must “demonstrate that its comprehensive plan or

regional framework plan provides sufficient buildable lands within the urban

growth boundary established pursuant to statewide planning goals to

accommodate estimated housing needs for 20 years.” ORS 197.296(2). To
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satisfy that requirement, a local government must periodically conduct an

inventory of buildable lands within its existing UGB (the “Buildable Lands

Inventory”), and conduct an analysis of housing needs by housing type for the

next 20-year period (the “Housing Needs Analysis”). ORS 197.296(3).

In the course of conducting a Buildable Lands Inventory and Housing

Needs Analysis, a local government must “demonstrate consideration of”

several factors, including any relevant, existing land use regulations:

(b) For the purpose of the inventory and determination of housing
capacity described in subsection (3)(a) of this section, the local
government must demonstrate consideration of:

(A) The extent that residential development is prohibited or
restricted by local regulation and ordinance, state law and rule or
federal statute and regulation;

(B) A written long term contract or easement for radio,
telecommunications or electrical facilities, if the written contract or
easement is provided to the local government; and

(C) The presence of a single family dwelling or other structure on a
lot or parcel.

ORS 197.296(4)(b).

Finally, if the results of the Buildable Lands Inventory and Housing

Needs Analysis demonstrate that the local government’s 20-year need for

housing is greater than the housing capacity within the existing UGB, the local

government must either: (a) “[a]mend its urban growth boundary to include

sufficient buildable lands to accommodate housing needs for the next 20 years”;
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(b) amend its plan and implementing regulations to “include new measures that

demonstrably increase the likelihood that residential development will occur at

densities sufficient to accommodate housing needs for the next 20 years without

expansion of the urban growth boundary”; or (c) adopt a combination of actions

under (a) and (b). ORS 197.296(6).

B. LCDC correctly determined that Metro’s reconciliation of its
Buildable Lands Inventory and Housing Needs Analysis complied
with ORS 197.296.

Following the dictates of ORS 197.296, Metro conducted a thorough

inventory of its buildable lands and an analysis of the region’s housing needs

for the next 20 years. Based on its Housing Needs Analysis and Buildable

Lands Inventory, Metro concluded that the existing metro-area UGB included

sufficient land to satisfy the 20-year need for multifamily housing, but a deficit

of land to satisfy the 20-year need for single-family housing. (SER 16

(summarizing Metro’s findings)). Specifically, Metro identified a 20-year need

for 98,400 single-family dwelling units and determined that the existing UGB

had capacity for 92,300 of those units, leaving a leftover anticipated need of

6,100 single-family units. (SER 16-17). Metro concluded that the areas it

selected for expansion of the UGB would provide land sufficient to

accommodate those remaining single-family units. (SER 18).

Before LCDC and this court, petitioner disputes whether Metro complied

with ORS 197.296. Before LCDC, petitioner argued that Metro’s submittal did
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not comply with ORS 197.296(6), which requires Metro to accommodate a

projected shortfall of residential lands by implementing measures to make more

efficient use of land within the existing UGB to meet that need (under

ORS 197.296(6)(b)), by expanding the UGB (under ORS 197.296(6)(a)), or by

meeting the need for additional residential lands by through a combination of

those two options (under ORS 197.296(6)(c)). Petitioner asserted that Metro

ignored the option of making more efficient use of existing land within the

UGB, under ORS 197.296(6)(b), and instead simply chose to expand the metro-

area UGB to accommodate its member cities’ “insatiable appetite for more land

for single-family homes.” (HLA objection at 12; SER 45). HLA attempts to

revive that argument on judicial review, contending that LCDC’s final order

was unlawful in substance because LCDC erroneously interpreted and applied

the provisions of ORS 197.296(6) in approving Metro’s submittal. (See Pet Br

at 21, 35). This court should reject petitioner’s statutory argument.

As LCDC observed in its order, the legislature did not mandate that a

local government accommodate all or a portion of a projected shortfall in

residential housing need through more efficient use of land within a UGB.

(SER 45). Rather, ORS 197.296(6) sets out three options for a local

government to meet an anticipated shortfall in housing—expanding the UGB,

accommodating housing needs through more efficient use of land within the

existing UGB, or a combination of those two options. But that does not mean
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that local governments are free to expand their UGB whenever projected

housing needs outpaces projected capacity, wholly unrestrained.

First, if a local government wishes to accommodate its 20-year housing

needs by expanding its UGB under ORS 197.296(6)(a), the legislature specified

that the local government must nevertheless “consider the effects of measures

taken pursuant to paragraph (b) of this subsection.” ORS 197.296(6)(a). In

other words, even when a local government chooses to expand its UGB to

accommodate housing needs, it must consider the effects of enacting measures

that would “demonstrably increase the likelihood that residential development

will occur at densities sufficient to accommodate housing needs for the next 20

years without expansion of the urban growth boundary.” ORS 197.296(6)(b)

(emphasis added).

Here, LCDC correctly concluded that Metro complied with that statutory

directive. (SER 45-46). In conducting its Housing Needs Analysis, Metro

determined that the existing metro-area UGB could accommodate a 20-year

supply of multifamily housing units. (Record at 296). Metro also determined

that the existing UGB could accommodate 92,300 additional single-family

housing units—representing 93.8% of the projected 98,400 single-family

housing units needed in the next 20 years. (Record at 296; SER 17). Metro

reached that determination, in part, by employing an aggressive calculation for

single-family residential infill within the existing UGB. Specifically, Metro
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assumed that all lots at least 2.5 times the minimum lot size under existing

zoning rules (and at least 2.2 times the minimum lot size in the City of Portland,

specifically), would be divided into additional building lots for single-family

residential development. (Record at 150). Metro also observed that the median

lot size for a single-family unit in the region has decreased from 8,300 square

feet in 1980 to 4,400 square feet in 2016. (Record at 271). Based on that

historical trend and Metro’s own peer-reviewed methodologies for predicting

the amount of single-family residential infill within the existing UGB (Record

at 143), Metro determined that it could accommodate 93.8% of the projected

need for additional single-family housing within the existing UGB. (Record at

298). LCDC thus correctly determined that Metro complied with the statutory

directive to “consider the effects of measures taken pursuant to

[ORS 197.296(6)(b)]” before turning to a UGB expansion to accommodate the

remaining need for housing.

Second, as LCDC explained in its final order, Statewide Land Use

Planning Goal 14 and OAR 660-024-0050(4) separately require that, “prior to

expanding the UGB, a local government must demonstrate that the estimated

needs cannot reasonably be accommodated on land already inside the UGB,”

and thus Metro was required to consider whether it could “reasonably

accommodate” the identified shortfall in single-family housing through

increasing capacity within the existing UGB—the alternative identified in
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ORS 197.296(6)(b). (SER 45). As explained below, LCDC correctly

determined that Metro complied with that directive.

C. LCDC correctly determined that Metro complied with Goal 14 and
OAR 660-024-0050(4).

Aside from its statutory argument, petitioner contends that LCDC’s order

was unlawful in substance because LCDC misinterpreted and misapplied the

mandates set out in Goal 14 and OAR 660-024-0050(4). Specifically, petitioner

urges that the “Commission misinterpreted and misapplied the Statewide

Urbanization Goal’s [(i.e., Goal 14)] requirement that Metro must, as a

prerequisite to expanding its regional UGB, ‘demonstrate’ that the identified

need ‘cannot reasonably be accommodated’ within the existing UGB.” (Pet Br

at 11). Petitioner is incorrect.

As noted above, in determining whether LCDC’s final order was

“unlawful in substance” under ORS 197.651(10)(a), this court must decide

whether LCDC employed “a mistaken interpretation of the applicable law[.]”

Zimmerman, 274 Or App at 519 (quotation marks omitted). In other words,

petitioner’s argument reduces to whether LCDC mistakenly interpreted Goal 14

and OAR 660-024-0050(4). And, again, this court will “defer to LCDC’s

plausible interpretation of its own rule[s].” Barkers Five, 261 Or App at 302.

Finally, because petitioner’s argument hinges on LCDC’s review of Metro’s

compliance with Goal 14, it bears emphasis that review for “compliance with
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the goals” means that “the comprehensive plan and regulations, on the whole,

conform with the purposes of the goals and any failure to meet individual goal

requirements is technical or minor in nature.” ORS 197.627.

Goal 14, the “urbanization” goal, provides, in pertinent part, that “[p]rior

to expanding an urban growth boundary, local governments shall demonstrate

that needs cannot reasonably be accommodated on land already inside the urban

growth boundary.”2 LCDC has adopted numerous administrative rules to

clarify and implement the requirements of Goal 14. Chapter 660, division 24 of

the Oregon Administrative Rules sets out the procedures by which local

governments must adopt and amend their urban growth boundaries. OAR 660-

024-0050 governs the process by which a local government inventories the land

inside its UGB to determine whether the existing UGB contains adequate

development capacity to accommodate the 20-year need for housing.

OAR 660-024-0050(4), specifically, specifies how a local government must

address a deficiency of land inside its existing UGB to satisfy the projected 20-

year need. That rule provides, in part, that

[i]f the inventory demonstrates that the development capacity of
land inside the UGB is inadequate to accommodate the
estimated 20-year needs determined under [the housing needs
analysis], the local government must amend the plan to satisfy
the need deficiency, either by increasing the development

2 The full text of Goal 14 is attached to petitioner’s brief at App-3.
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capacity of land already inside the city or by expanding the
UGB, or both, and in accordance with ORS 197.296 where
applicable. Prior to expanding the UGB, a local government
must demonstrate that the estimated needs cannot reasonably be
accommodated on land already inside the UGB.

In other words, OAR 660-024-0050(4) makes clear that, in deciding

whether to expand its UGB to meet a need for additional buildable land, a local

government must comply with the requirements of ORS 197.296, when

applicable, and must determine that its need for additional buildable land

“cannot reasonably be accommodated” within the existing UGB, as required

under Goal 14 itself.

Contrary to petitioner’s argument on judicial review, LCDC correctly

determined that Metro satisfied those requirements. First, as explained in the

preceding section, LCDC correctly determined that Metro complied with

ORS 197.296 in deciding to expand its UGB to accommodate the single-family

housing deficit that could not be accommodated within the existing UGB.

Further, LCDC determined that Metro complied with both Goal 14 and

OAR 660-024-0050(4) because Metro took specific steps to ensure that it could

accommodate as much of its projected housing 20-years housing needs within

the existing UGB as possible. Specifically, in its final order, LCDC explained

that local governments within the Metro area can and do utilize a variety of

measures to make efficient use of their land. For example, all local

governments must meet minimum density standards and housing mix
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requirements, as set out in LCDC’s Metropolitan Housing Rule. See OAR 660-

007-0000 to 660-007-0060. (SER 47).

Further, LCDC explained that the fact that Metro determined that it

would be able to accommodate all of its projected multi-family housing needs

and 93 percent of its projected single-family housing needs within the existing

UGB demonstrated that Metro will continue to make efficient use of the land

within the existing UGB. Specifically, LCDC explained that the measures

taken by Metro “show Metro has attempted to ‘reasonably accommodate’ the

single-family housing need within the existing UGB as required by Goal 14 and

OAR 660-024-0050(4).” (SER 45). LCDC went on to explain that

Metro’s submittal analyzes this issue, and includes a fairly
“aggressive” calculation of new single-family infill residential
development within the existing UGB, assuming that, unless an
existing lot contained a very high-value home, all lots at least
2.5 times the minimum lot size of existing zoning (2.2 in the
City of Portland) would be divided into additional single-family
residential building lots. Record at 150. Metro has also found
that the median single-family lot size in the region has taken a
major long-term decrease from 8,300 square feet in 1980 to
4,400 square feet in 2016. Record at 271. Metro provides a
description of its thorough methodology for making these
assumptions, including peer review with [DLCD’s]
participation. Record at 143. The Commission determines that
Metro’s own assumptions and evidence, as well as the fact that
the preponderance of new single-family residential
development within the Metro area is expected to occur within
the existing Metro UGB (92,300 of 98,400 units, or 93 percent
of the 20-year need for such units), shows Metro compliance
with the provisions of Goal 14 and ORS 197.296(6).

(SER 45-46).
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In making those findings, LCDC determined that Metro reasonably

accommodated all of its projected need for multi-family housing and 93 percent

of its projected need for single-family housing and that, in light of that

accommodation, Metro’s decision to expand the UGB in order to accommodate

the remaining projected need for single-family housing complied with Goal 14

and OAR 660-024-0050(4). Or, in other words, LCDC determined that it was

reasonable for Metro to accommodate all its multi-family housing needs and 93

percent of its single-family housing needs within the existing UGB before

expanding the UGB to accommodate the remaining need for single-family

housing. Petitioner has failed to demonstrate how LCDC’s interpretation and

application of Goal 14 and OAR 660-024-0050(4) are not “plausible.” Thus,

this court should defer to LCDC’s interpretation and application of those rules.

D. LCDC correctly concluded that Metro’s reliance on Metro Charter
Section 5(4)(b) did not violate Goal 14.

Finally, petitioner argues that LCDC erred in approving Metro’s UGB

submittal because, in determining whether it could accommodate projected

housing needs inside the existing UGB, Metro considered a provision of the

Metro Charter that “prohibits Metro from requiring an increase in density in

single-family neighborhoods identified in the Regional Framework Plan solely

as Inner or Outer Neighborhoods.” (SER 47). Petitioner argues, in effect, that

the requirements of Goal 14 and OAR 660-024-0050(4) prevent Metro from
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relying on that charter provision in assessing whether Metro could

accommodate all of the anticipated 20-year need for housing within the existing

UGB. Petitioner further argues that LCDC’s order was unlawful in substance,

insofar as it approved Metro’s consideration of its charter provision, because

LCDC misunderstood and misapplied Goal 14 and OAR 660-024-0050(4).

LCDC expressly addressed—and rejected—petitioner’s challenge to

Metro’s consideration of its charter:

At issue is the requirement, found in Goal 14 and
OAR 660 024-0050(4) that, “prior to expanding the UGB, a
local government must demonstrate that the estimated needs
cannot reasonably be accommodated on land already inside the
UGB.” This brings into consideration the question of whether
requiring additional densities in the specified single-family
residential neighborhoods is a “reasonable accommodation”
that Metro should have required, per OAR 660-024-0050(4).
The Commission concludes that it is not, because Metro’s
identified need is for 6,100 single-family dwelling units.

The fact that Metro anticipates meeting 97 percent of the
projected housing need over the next 20 years within the
existing UGB, as discussed previously, (and 93 percent of the
projected single-family housing need) demonstrates that Metro
continues to make efficient use of land within its UGB,
consistent with OAR 660-024-0050(4).

The Commission concludes that HLA has not established
that Metro Charter Section 5(4)(b) has impacted Metro’s
accommodation of its identified need within the existing UGB.
The Commission finds that the record demonstrates that Metro
is accommodating nearly all of its housing needs within the
existing UGB.
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(SER 47). In other words, LCDC concluded that it was reasonable for Metro to

accommodate 97 percent of its total anticipated need for housing and 93 percent

of its anticipated need for single-family housing within the existing UGB and

expand the UGB boundary to accommodate the remaining need for single-

family units. Or, put another way, LCDC concluded that the “reasonable

accommodation” directive in Goal 14 and OAR 660-024-0050(4) did not

require Metro to require local governments to rezone land inside the existing

Metro UGB in order to accommodate all of the anticipated 20-year need for

housing, notwithstanding Metro’s charter provision to the contrary.3

Petitioner has failed to demonstrate—through citation to caselaw, textual

analysis, or otherwise—that LCDC’s interpretation of Goal 14 and OAR 660-

024-0050(4) is implausible. To the contrary, LCDC’s interpretation of the

“reasonably accommodate” directive in both Goal 14 and OAR 660-024-

0050(4) is plausible and is thus entitled to deference in this court. Barkers Five,

261 Or App at 302. This court should therefore conclude that LCDC’s order

approving Metro’s UGB submittal was not unlawful in substance in that LCDC

3 As Metro explains in its respondent’s brief, under
ORS 197.296(4)(b), it was obligated to consider existing development
restrictions imposed by local regulations and ordinances, including Section 5(b)
of its charter, when preparing the inventory of buildable lands within the
existing UGB. (Metro Resp Br at 9-11).
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permitted Metro to consider its own charter provisions in determining how it

would accommodate its anticipated need for housing.

CONCLUSION

LCDC did not err in approving Metro’s amendment to its urban growth

boundary. This court should therefore affirm LCDC’s approval order.
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